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For the record...

AAfPE’s got the beat!

38th National Conference
November 6 - 9, 2019

The Westin Book Cadillac Detroit
Detroit, Michigan

AAfPE is headed to Detroit in 2019 - 

Home of Motown
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Register Today For:

EXCEPTIONAL EDUCATION — balanced selection of workshops 
and professional growth/development opportunities eligible for 
CLE credit. Topics cover diverse themes, including: ABA approval/
reapproval, technology and educational software, program 
management, pedagogical training and trends, and research and 
publication opportunities.

INCREDIBLE NETWORKING — with contacts and collaborate  
for years to come. Connect “face-to-face” with more than 300 
paralegal education and legal studies professionals. The conference is 
delivered by knowledgeable  and  experienced peers. It  is  an  exciting  
forum  for creativity  and  innovation, fostering multi-disciplinary 
connections, professional development and mentoring, and 
furthering/inspiring scholarship and research collaborations.

INDUSTRY-SPECIFIC KNOWLEDGE — targeted specifically to the 
world of paralegal education. The Conference is host to vendors 
with products and services you use or may be evaluating for 
future use. Vendors are knowledgeable and friendly — see products, 
compare tools, learn about innovations and services.

AAfPE’s 38th National Conference

Detroit was chosen by Fodor’s travel magazine 
as one of the 2019 places to go, and this year’s 
conference host hotel just has to be part of the 
reason why! The Westin Book Cadillac Detroit 
is a historic landmark in the heart of the city’s 
resurgent downtown district—a short walk from 
attractions that offer something for everyone: the 
BELT, a photogenic pedestrian alley; Renaissance 
Center, GM’s riverfront headquarters with its 
shops, eateries and concept car showroom; 
landmark theatre venues such as the Fox Theatre, 
the Fillmore and the Detroit Opera House; three 
stunning casinos (The Greektown Casino, The 
Motor City Casino and The MGM Grand Casino); 
and the scenic RiverWalk, to name just a few.

As the only national educational event 
dedicated specifically to paralegal and legal 
studies professionals, the AAfPE National 
Conference represents the best opportunity 
for you to acquire essential and cutting-edge 
information and resources to ensure that 
your students are as knowledgeable and 
marketable as possible in the ever-challenging 
job market. Educational sessions reflect 
research and assessment findings presented 
by paralegal and legal studies educators and 
other thought leaders in the field and beyond 
who incorporate new ideas relating to both 
curriculum and instructional method. Gain 
tools and resources you can immediately 
put to use in improving your program. Delve 
deeper into the exchange of information and 
ideas by connecting with other faculty and 
program directors. Benchmark with other 
institutions and learn new and improved 
ways to assess program effectiveness.
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2019 CALENDAR 
November 5-6, 2019 

Board of Directors Meeting 
Detroit, Michigan

November 6-9, 2019 
38th National Conference 

Detroit, Michigan

Would you like to impress your boss, your 
colleagues, your students? Do you have a 
teaching experience, knowledge relevant to the 
paralegal profession, or a solution to a problem 
that you would like to share?

If you are thinking “yes” to any part of these 
questions, then it is time to put your ideas on 
paper and write an article for AAfPE’s national 
peer-reviewed magazine – The Legal Educator. 

The Legal Educator is published one to two times 
a year. Articles can be submitted at any time; 
however, the deadlines for the two issues are 
typically January 31 and June 30. A broad theme 
may be assigned to an issue to focus on trends 
and concerns within paralegal education and 
the paralegal profession. Watch for the “Call for 
Articles” on the AAfPE listserve that will provide 
this information. 

If you have any questions or would like more 
information, please email info@aafpe.org.  

Honorary Membership 
in AAfPE
Submission Deadline August 1
If you are interested in nominating someone 
for this achievement, please complete the 
online nomination form and upload your letter 
of recommendation on institution letterhead 
using the candidate information form by 
August 1 at https://aafpe.memberclicks.net/
index.php?option=com_mcform&view=ngform
s&id=2019203#/. 

For more information, visit https://www.aafpe.
org/membership#HonoraryMembership or 
email info@aafpe.org.

Help at Your Fingertips:  
THE EDUCATIONAL RESOURCE LIBRARY

The mission of the ERL is to provide members 
with course-level resources, such as syllabi 
and subject-matter projects and program-
level resources, such as assessment plans, 
rubrics, professional development ideas, 
and surveys.  Since the ERL’s inception, the 
Education Committee has been gathering 
and cataloguing all types of information, even 
archives of relevant listserv discussions, in 
an effort to streamline AAfPE institutional 
members’ access to material designed to 
make our lives easier (always a bonus) and 
our programs even better. 

To explore the ERL, go  to www.aafpe.org, 
click on “Members Only,” and enter your 
Username (your email address) and Password 
(from AAfPE).  If there is content you would 
like to see added, please let us know.  Or, if 
you have something to add, please send it 
to info@aafpe.org.   Contributors retain all 
copyright and author privileges to their own 
material.  The ERL should only get bigger 
and better as time passes and more AAfPE 
members help it grow.  

The Legal Educator
writing for
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Contents
The Legal Educator is published one to two times  
a year by AAfPE; 222 S. Westmonte Drive, Suite 111  
Altamonte Springs, FL 32714
(407) 774-7880  Fax: (407) 774-6440 
E-mail: info@aafpe.org

PUBLICATION DATES:  
Spring/Summer and/or Fall/Winter

SUBSCRIPTION RATES: 
$50 per year; each AAfPE member receives one 
subscription as part of the membership benefits; 
additional member subscriptions available at the rate 
of $30 per year. 

ADVERTISING RATES: 
info@aafpe.org 

EDITORIAL STAFF:
Carolyn Bekhor, JD – Editor-in-Chief, Publications Chair
Steven A. Dayton, JD – Assistant Editor
Steven A. Dayton, JD; Margaret Uchner, JD; 
and Dora J. L. Dye – Editorial Review Board

PUBLISHER:  
AAfPE 

Articles and letters to the editor should be submitted 
via the online form available at https://aafpe.
memberclicks.net/index.php?option=com_mcform&vi
ew=ngforms&id=2017471#/

DEADLINES:  
January 31 and June 30.

Articles may be on any paralegal education topic but,  
on occasion, a Legal Educator issue has a central theme 
or motif, so submissions may be published in any issue 
at the discretion of the Editor(s) and the Publications 
Committee. (A submission may be rejected as well at 
the discretion of the Editor(s) and/or Committee.) 

Articles may be of any length although, generally,  
submissions should not exceed 1,000 words.  
The article should be submitted with an appropriate 
title, the author’s biography (3-5 sentences) at the end 
of the article, and with a recent photo (.jpg at 300 dpi 
only). Articles should be submitted in Microsoft Word®.  
It is preferred that articles be double-spaced, 12-point  
Times New Roman, and follow the conventions of good 
English. Please spell and grammar-check articles before 
submission. Additional editorial guidelines can be found  
at the AAfPE website (www.aafpe.org). 

Publication and editing of submissions are within  
the purview of the Editors, President, and Executive 
Director. The opinions expressed in The Legal Educator 
are those of the authors and are not necessarily those 
of AAfPE.

Articles may be reprinted with the permission of
AAfPE. To secure permission to reprint articles,  
please contact info@aafpe.org.

© 2019 AAfPE
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BY DEBRA GEIGER, PRESIDENT - Savannah Technical College

Together, We Are 
Better and Stronger
Spring has sprung and summer is upon us! As 

the weather and nature change around us, I am 

reminded that everything and everyone must 

change in order to grow – to become better and 

stronger.  Whether we like it or not, we are all 

adapting and adjusting to change from how we 

develop and manage our programs to how we 

equip and prepare our students for success due 

to the evolving nature of higher education and 

the legal services industry.  

The past few months have been challenging, but they 
have also been quite positive as well as productive.  As 
many of you know, I assumed the office of president 
much sooner than anticipated.  However, having 
served on the Board under the leadership of several 
AAfPE presidents over the past three years, I was 
prepared and committed to serve the board and 
members of this great organization as president for the 
2018-19 term.  Thank you for the opportunity to serve 
you!  I am grateful to those past presidents and board 
members who have worked and devoted their time 
and talents to help make AAfPE better and stronger.  
I also want to personally thank our Immediate 
Past President, Kye Haymore, for all of her years of 
service and commitment to AAfPE.  Her passion and 
enthusiasm for AAfPE will always be appreciated and 
I am fortunate that I will be able to call on her for her 
wise counsel during my term. Lastly, I want to thank 
the previous and current board members for allowing 
me to grow alongside them, both personally and 
professionally, and for the friendships we have formed.  

As I reflect on our organization, I recognize that I follow 
in the footsteps of some great leaders who helped 
build a solid foundation upon which we currently stand 
and the focus has essentially remained the same since 
its inception in 1981: To promote quality paralegal 
education, develop educational standards and 
encourage professional growth, in order to prepare 
graduates to perform a significant role in the delivery 
of legal services.  Building on this foundation laid by 
past leadership, the board and I plan to continue the 
traditional work of AAfPE and move the organization 
forward over the next few years by focusing on some 
of these following goals:

•  Become more fiscally responsible by reducing   
 expenditures and increasing revenue;

•  Increase and retain active and committed members  
 through engagement and outreach;

•  Improve and develop a more effective and efficient  
 governance and operational structure;

•  Restructure and reactivate working committees; and

•  Cultivate existing and new partnerships and   
 sponsorships.

Bill McSorley and I had the opportunity to participate 
in the Conclave meeting in conjunction with the spring 
conference in Chicago.  Kye coordinated this meeting 
and Bill served as moderator.  This was an effort 
by AAfPE to reactivate its collaborative partnership 
with a group of national paralegal organizations, 
including NALS, NFPA, NALA, IPMA, ALA and ABA.  
Re-establishing this partnership could potentially 
help AAfPE expand its reach (promotion), improve its 
programs (professional development) and attract more 
exhibitors and sponsors.

Message
the president’s

Message from the President
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Introducing The Legal Educator Digital Magazine

The heart of AAfPE has always been its biannual print magazine; however, as costs have skyrocketed and technology has 
advanced, we are proud to now offer The Legal Educator in this innovative and professional digital format. Now, you can 
access our new digital magazine via our website. It also offers a web based table of contents for easy navigation and user 
friendly links. 

You can also simply download a PDF version to your phone our tablet and read at your leisure without needing a Wi-Fi 
connection. 

Digital magazines are also eco friendly and we are pleased to promote a greener planet!

Please enjoy our enhanced magazine! 

Having held two successful spring conferences 
this year, our focus now shifts to the 38th National 
Conference in Detroit.  Under the able leadership 
of John Bell and the National Conference planning 
committee, we can look forward to a valuable and 
enjoyable experience in November!  The board visited 
the conference site last June and you are going to be 
pleasantly surprised by all that downtown Detroit has 
to offer.  The Westin Book Cadillac Hotel is beautiful 
and boasts impeccable service and only the finest 
amenities.  Detroit has great food, music, sports, 
museums, parks and more!  Plus, the hotel is within 
walking distance of the riverfront with its stunning 
views of the Motor City and neighbor, Canada.  You’re 
going to have a lot of fun!  I’m looking forward to 
seeing all of you there!

One of the ways we have tried to become more fiscally 
responsible is to reduce the number of face-to-face 
meetings, so the board has monthly conference calls 
to enable us to continue our work.  If you have not 
done so in a while, please take some time to review 
our meeting minutes via the newly-launched AAfPE 
website.  I welcome you to reach out to the Board 
members and me regarding any questions or concerns 
you may have.  There is always room for improvement 

and, as we work to make those improvements, we 
value your feedback.  It is also nice to hear from you 
when things are going well, so be sure to send us any 
celebrations, announcements, positive feedback, etc. 
to share!  You will be hearing from us more frequently 
as we seek to increase our outreach and engage our 
members. 

An organization is only as strong as its members!  In 
order for AAfPE to be successful, we will need you to 
be involved!  Be sure to renew your membership for 
next year!  If you know people who have not joined 
yet, but should, encourage them to become new 
members.  Join a committee or host a conference!  
Present at a conference or submit an article for The 
Legal Educator!  You do not have to serve on the board 
to make a difference!  There’s lots to be done and 
something for everyone to do.  Just let us know that 
you’re interested and we’ll be sure to follow up with 
you accordingly.

Again, thank you for entrusting me to serve!  In my 
efforts, I promise to do my best (not to be perfect) and 
to work, collaboratively, with the board, headquarters, 
members and partners as we all strive to move AAfPE 
forward.  Best wishes and I’ll see you in Detroit!
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Alternative dispute resolution (ADR) has become widely available 
and extensively used in the U.S. legal system. The federal Alternative 
Dispute Resolution Act of 1998 requires federal district courts to 
“devise and implement” procedures for using ADR in all civil cases.1 
State courts have experimented with ADR for decades and all 50 
states have implemented court rules providing for some use of ADR 
processes.2 In the private sector, larger law firms have begun to develop 
Dispute Resolution Departments and corporations have instituted 
conflict management systems to resolve disputes quickly and efficiently. 
In addition, many government administrative agencies have developed 
mediation programs that must be exhausted before cases can proceed 
to the adjudicative hearing level.

SEJAL SINGH J.D. - St. John’s University

Alternative Dispute 
Resolution (ADR) 

The Benefits of Teaching Negotiation

The Benefits of Teaching Negotiation
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Alternative dispute resolution processes such as 
arbitration, mediation, and negotiation are popular 
because they are designed to reduce the cost and 
trauma for the parties, and to ease the overwhelming 
dockets most courts have faced for the past several 
decades.3 Dispute resolution processes also provide 
parties with greater participation and control over their 
cases. 4 They provide a forum where the parties can 
tell their stories and craft their own solutions, allowing 
them more control over both the process and outcome 
of their cases.5 The solutions go beyond just money 
and are individually tailored to meet both the  
parties’ interests, creating an outcome where both 
parties win.6

Given the advantages and widespread use 

of ADR, students must have a basic 

understanding of ADR processes before entering 

the legal profession. As a result,  

I have incorporated a topic introducing students 

to ADR and more specifically, negotiation in my 

undergraduate legal studies class and have also 

taught negotiation to law students. 

Teaching a topic on negotiation has several benefits. 
First, it is relevant in every type of law practice. 
Litigators negotiate settlement agreements and 
transactional lawyers negotiate deals and contract 
terms. Procedurally, lawyers negotiate over timings, 
exchanges of information, and discovery procedures. 
Effective negotiation skills can help make deals, 
solve problems, manage conflicts, build, as well as 
preserve, relationships. Second, negotiation utilizes an 
active learning approach through role-plays, videos, 
discussions, and written-assignments. Through this 
approach, students see the practical significance of 
what they are learning and can relate the class content 
to their lives. Finally, depending on the nature of 
the course, professors can teach or reinforce other 
essential lawyering skills and concepts such as ethics, 
legal research, client interviewing, and drafting in the 
context of a negotiation. 

PART A. IMPORTANCE OF TEACHING NEGOTIATION

Transactional lawyers who craft deals use negotiation 
continually but so do public interest lawyers, 
government attorneys and litigators. The vast majority 
of litigated matters end up in settlement conferences 
or court-related mediation.7 However, negotiations 
are not only conducted to ultimately settle a case or 
conclude a deal, lawyers also handle a wide range of 
negotiations from simple to complex and at all stages 
of a case. For example, lawyers often negotiate with 
their clients, including fee arrangements and the 
nature and timing of tasks that the lawyer and client 
will do.8 Lawyers negotiate with third-party vendors 
such as investigators, process servers, and technical 
experts.9 They also often negotiate with judges and 
each other in terms of settlement negotiations, and 
pre-trial management.10 Given the widespread use 
of negotiation, it is an important skill for legal studies 
and paralegal students to develop in order to further 
their understanding of the work attorneys do on a daily 
basis and to enhance their own critical thinking and 
communication skills. 

One of the leading texts that discusses negotiation 
is Fisher and Ury’s book, Getting to Yes.11 This book 
discusses the method of principled negotiation, 
which emphasizes focusing on the parties’ interests 
rather than positions, inventing options for mutual 
gain, insisting that a final agreement be based on 
objective criteria, and separating the parties’ emotions 
from the problem. This approach raises awareness 
of various negotiation styles, takes into account the 
human dynamic at play, and stresses the importance 
of problem solving and preparation. By introducing 
students to this approach through feedback, reflection, 
and knowledge of technique, students are better 
prepared to enter the legal profession and understand 
the work of a lawyer no matter what sector of the law 
they work in as a lawyer or paralegal.
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 PART B: ACTIVE LEARNING APPROACH

Teaching negotiation utilizes a student centered 
approach to teaching content through active learning. 
Researchers and leaders agree that students learn 
better when they are actively involved in the learning 
process.12 Active learning helps students grasp, retain, 
and apply content. Active learning also allows students 
to have concrete experiences, receive feedback, 
reflect, integrate the experience, and experiment 
with further experiences.13 In addition active learning 
motivates students to learn and gain a greater 
appreciation of diverse perspectives.14

A primary method of teaching negotiation 

is through role-plays. Educators explain the 

positive impact teaching through role plays 

have: “Role play offers students the opportunity 

and the courage to ‘step out’ of themselves and 

try new roles.” 15 As a consequence, “[r]ole play 

fosters the development of initiative, risk-taking, 

and a tolerance for complexity and ambiguity.”16 

In addition, role-play is described as sparking 

the “exercise [of] independent judgment and 

provides the teacher the opportunity to ‘step 

out’ of the traditional, authoritative role and to 

take the role of facilitator.”17

Negotiation role-plays offer students the valuable 
opportunity of stepping into the shoes of a lawyer 
or client and to analyze a case from different 
perspectives. This requires students to consider 
the following questions even before engaging in a 
negotiation:

•  What are the parties’ interests? Interests often   
 underlie the parties’ stated positions, and might be 
 economic, psychological, emotional, or reputational. 

•  What is the negotiation style of my adversary? How  
 can I best prepare negotiating with this individual? 

•  What are the parties’ best alternative to a    
 negotiated agreement (BATNA) if the negotiation fails? 

•  What are the possible objective criteria in this case?  
 How will I support my offers and demands?

•  Are there any non-parties who could influence  
 the negotiation?

•  Are there ways of “expanding the pie” or adding  
 more value?

•  What would be a logical opening? How will my  
 counterpart react? 

Teaching negotiation can encompass other active 
learning exercises as well, like writing. Writing exercises 
in or out of class, graded or ungraded, formal or 
informal have significant benefits for students and 
teachers.18 Writing helps to develop students’ thinking 
skills, and their understanding and misunderstanding of 
concepts become clearer.19 When I taught negotiation, 
students drafted reflection pieces, agreements, and 
negotiation plans. Other active learning exercises I 
used included students analyzing movie clips, grappling 
with ethical hypotheticals, and discussing with lawyers 
from various practice areas how they negotiate. 

In my classes, students really enjoyed learning about 
negotiation theory and practice partly because they 
negotiate everyday outside of the legal context. They 
felt a personal connection to the material, which kept 
them engaged and motivated to learn. Furthermore, 
negotiations are so prevalent in our current events that 
instructors have many examples to draw upon when 
teaching this topic.

PART C: INCORPORATING OTHER LAWYERING SKILLS

Students can be introduced to negotiation at any point 
in a course but conducting a multi-stage negotiation 
exercise towards the end of the semester allows 
students to review the skills and concepts learned 
throughout the course in a robust and practical 
manner. Instructors might skip some of these stages 
and/or include others depending on the course.
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CLIENT INTERVIEW

Client interviewing is one of the most important 
lawyering and paralegal skills. Incorporating a client 
interview in a negotiation exercise allows students to 
develop rapport with the client, gather information, 
and learn what is most important to a client -  
whether it is controlling costs, preserving a business 
relationship, or minimizing publicity. In the process, 
students learn the importance of active listening, 
empathy, and asking appropriate questions to elicit the 
most information. 

RESEARCH

As a separate task of the negotiation, students may 
be assigned to conduct research on the various issues 
presented in the case. A fundamental concept in 
Getting to Yes is developing objective criteria as a basis 
for a principled agreement or negotiating on some 
basis independent of the will of either party. Objective 
criteria can include market value, precedent, scientific 
judgment, what a court would decide, professional 
standards, or tradition. This requires students to 
thoroughly research the issues in their cases to 
develop fair standards or fair procedures to use in the 
negotiation exercise. 

ETHICS

Negotiation exercises offer a unique opportunity to 
reinforce or teach ethical principles and to introduce 
students to the concept of professionalism. There are 
many ethical dilemmas that can arise in the context 
of a negotiation, leading to a lively discussion of the 
fundamental rules. Some of the most common rules, I 
have discussed in the context of a negotiation include:
•  Rule 1.1 Competence 
•  Rule 1.2 Scope of Representation and Allocation  
 of Authority Between Client and Lawyer
•  Rule 1.4 Communication
•  Rule 1.6 Confidentiality 
•  Rule 3.4: Fairness to Opposing Party & Counsel 
•  Rule 4.1: Truthfulness in Statements to Others 

DRAFTING

Introducing agreement writing as 

the last stage of the negotiation 

process provides students with the 

opportunity to learn key drafting skills.  

The steps involved in the agreement 

writing process can include: 

1. conceptualizing the agreement 

taking into account foreseeable 

problems and risks; 

2. drafting the agreement and 

reviewing the draft with the client and 

opposing side; 

3. revising the contract with multiple 

revisions from additional negotiations, 

until the parties are satisfied with the 

terms and believe their interests have 

been protected; and 

4. polishing the agreement. 

Through this process, students realize 

that negotiation is an ongoing process 

rather than a single, relatively brief 

experience. Agreement writing also 

provides instructors the opportunity 

to teach students the importance 

of accuracy, thoroughness, and 

organization. 
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CONCLUSION

Negotiation is an essential skill for legal professionals 
in every sector and practice area of the law and 
therefore legal studies and paralegal students should 
have a basic understanding of negotiation theory and 
practice so they can better understand the work of 
a lawyer. Through active learning exercises, students 
see the practical benefit of negotiation and gain 
valuable insight into the legal profession and what 
attorneys do on a regular basis to resolve a claim or 
dispute. Teaching negotiation also gives instructors 
the opportunity to reinforce communication, critical 
thinking, and writing skills through various exercises 
such as conducting a client interview, performing legal 
research, and drafting an agreement, thereby better 
preparing students to enter the legal profession.
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LEX Graduation Sash
AAfPE offers Lambda Epsilon Chi graduation sashes for inductees. These sashes are purple 
satin, have the LEX Greek letters, and display the honor society seal embroidered in gold. 

The sashes are available at a cost of $35 (payable by credit card or check made payable to 
AAfPE). Payment is required with submission of order. Orders must be placed within two weeks 
prior to commencement ceremonies. 

AAfPE covers standard mailing costs for orders placed within a two-week delivery date.  
Express shipping costs for induction certificates, pins, or sashes are paid by the LEX chapter. 

To order, visit the LEX area on www.aafpe.org.
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Although we can simulate the real world in the classroom, authentic 
experiential learning creates an invaluable opportunity to prepare students 
for a profession or a career. Distinct from rote or didactic learning – two 
teaching methodologies in which the learner plays a comparatively passive 
role – experiential learning is the process of learning through relevant, practical 
experience and reflection on “doing.”1 When students are engaged in learning 
experiences in which they see the relevance, they have increased motivation 
to learn. Students are also motivated when provided opportunities for practice 
and feedback.2 Through experiential learning, students confront unfamiliar 
situations and tasks in a real-world context. To complete these tasks, students 
must figure out what they know and what they do not know and how to 
learn what they do not know. This requires students to reflect on their prior 

WILLIAM MURPHY J.D. - St. John’s University

Experiential learning 

is the process of 

learning through 

relevant, practical 

experience and 

reflection on “doing.”

Welcome to the Paralegal Shark Tank: 
Experiential Learning With a Purpose

Welcome to The Paralegal Shark Tank: Experiential Learning With a Purpose
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knowledge and deepen it through reflection; transfer 
their previous learning to new contexts; master 
new concepts, principles, and skills; and be able to 
articulate how they developed this mastery.
Additionally, experiential learning is an important and 
necessary aspect of preparing for a career because 
it provides a foundation for decision-making and 
self-marketing throughout a student’s job search.3 
Acquiring skills through work tasks and participation in 
real-world projects helps students decide if they like 
the work and provides assets for resume building and 
self-marketing while creating a network for feedback 
and advice, job openings in the field, and references 
for future employment. 

Despite its benefits, experiential learning is frequently 
misapplied in the classroom. Though many well-
intentioned faculty strive to create active and realistic 
assignments that breathe life into curriculum, these 
assignments frequently fall short of reaching the 
engagement and professional development that 
true experiential learning offers.4 Applying David 
Kolb’s initial research and theory helps resolve this 
disconnect.5 Experiential learning, as conceived by 
Kolb, exists in a four-stage cycle of which faculty 
generally incorporate only one or two stages 
into activities. The four stages include “Concrete 
Experience,” “Reflective Observation,” “Abstract 
Conceptualization,” and “Active Experimentation.” 

Program Theory

Kolb’s cycle starts with a “Concrete Experience.” In 
other words, it begins with doing something in which 
the individual or team is assigned a task. The key to 
learning, therefore, is active involvement. In Kolb’s 
model, one cannot learn by simply watching, listening, 
or reading. To learn effectively, the individual or team 
must actually “do.” Exercises such as ice breakers, 
games, discussions, presentations, and debates all 
constitute “Concrete Experiences” routinely found in 
the classroom. 

The second stage in the cycle, which is also commonly 
implemented, is “Reflective Observation.” Engaging 
in “Reflective Observation” means taking time away 
from ‘doing’ and stepping back from the task to review 
what has been done and experienced. At this stage, 
questions are asked and communication channels are 
opened in the form of reflection papers and detailed 
feedback from faculty and peers. 

Divergence from Kolb’s theory typically arises 
during the third stage in the cycle, which is called 
“Abstract Conceptualization.” The process of “Abstract 
Conceptualization” requires students to make sense of 
what happened and involves interpreting the events 
and understanding the relationships between them. 
In this stage, the learners make comparisons between 
what they have done, reflected upon, and already 
know. Students may draw upon theory from lectures 
or texts for framing and explaining events, skills and 
strategies with which they are familiar, ideas from 
peers, previous observations or any other knowledge 
that they have developed. 

The final stage of the learning cycle, “Active 
Experimentation,” is when learners consider how they 
will put what they learned into practice. Planning 
enables taking the new understanding and translating 
it into predictions as to what will happen next or what 
actions should be taken to refine or revise the way a 
task is to be approached. For learning to be effective, 
most learners need to place the material that they 
are learning in a context that is relevant to them. If 
a student cannot see how the learning is useful to 
them, then it is likely to be forgotten very quickly. 
Accordingly, the cycle restarts with the introduction of 
a similar yet novel “Concrete Experience,” allowing for 
continued progression. 

To enhance the relevance and learning outcomes of 
experiential learning exercises, career development 
provides a multifaceted solution. Connecting Kolb’s 
cycle to students’ career goals inspires investment 
and interest as assignments are no longer evaluated 

Positive Results
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by students on a scale of future utility but rather as an 
opportunity for building a strong foundation for success 
in law school and/or the legal profession. Through 
participating, students additionally gain valuable 
firsthand experience that can be shared on a resume, 
during an interview or in a law school application.

Research conducted by the National 

Association of Colleges and Employers 

(NACE) aids in the creation of 

professionally-minded experiential 

learning. NACE “connects more 

than 8,100 college career services 

professionals at nearly 2,000 colleges 

and universities nationwide, more than 

3,100 university relations and recruiting 

professionals, and the business affiliates 

that serve this community,” and “is the 

leading source of information on the 

employment of the college educated, 

and forecasts hiring and trends in the job 

market; tracks starting salaries, recruiting 

and hiring practices, and student 

attitudes and outcomes; and identifies 

best practices and benchmarks.”6 

In December 2014, NACE surveyed 606 
representatives from organizations that hire 
through a university relations and recruiting effort. 
Respondents represented employers large and 
small and included for-profit private organizations, 
for-profit publicly held firms, government agencies, 
and nonprofit organizations. Nearly 20 industries 
were represented in the respondent pool, but the 
greatest concentrations were in professional services 
consulting, which includes the legal field. Respondents 
were asked to indicate the extent to which they view 
specific competencies as essential to new college hire 
success when considering new college graduates for 
their workplaces.7 Resulting from the survey, seven 
key competencies emerged8:

•  Critical Thinking/Problem Solving: Exercise 
sound reasoning to analyze issues, make decisions, 
and overcome problems. The individual is to obtain, 
interpret, and use knowledge, facts, and data in 
this process and may demonstrate originality and 
inventiveness.

•  Oral/Written Communications: Articulate 
thoughts and ideas clearly and effectively in written 
and oral forms to persons inside and outside of the 
organization. The individual has public speaking skills, 
is able to express ideas to others, and can write/edit 
memos, letters, and complex technical reports clearly 
and effectively.

•  Teamwork/Collaboration: Build collaborative 
relationships with colleagues and customers 
representing diverse cultures, races, ages, genders, 
religions, lifestyles, and viewpoints. The individual 
is able to work within a team structure and can 
negotiate and manage conflict.

•  Digital Technology: Leverage existing digital 
technologies ethically and efficiently to solve 
problems, complete tasks, and accomplish goals. The 
individual demonstrates effective adaptability to new 
and emerging technologies.
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•  Leadership: Leverage the strengths of others to 
achieve common goals and use interpersonal skills 
to coach and develop others. The individual is able 
to assess and manage his/her emotions and those of 
others, use empathetic skills to guide and motivate, 
and organize, prioritize, and delegate work.

•  Professionalism/Work Ethic: Demonstrate 
personal accountability and effective work habits, 
e.g., punctuality, working productively with others, 
and time workload management, and understand the 
impact of non-verbal communication on professional 
work image. The individual demonstrates integrity 
and ethical behavior, acts responsibly with the 
interests of the larger community in mind, and is able 
to learn from his/her mistakes. 

•  Career Management: Identify and articulate 
one’s skills, strengths, knowledge, and experiences 
relevant to the position desired and career goals, and 
identify areas necessary for professional growth. The 
individual is able to navigate and explore job options, 
understands and can take the steps necessary to 
pursue opportunities, and understands how to self-
advocate for opportunities in the workplace. 

Program Details
The Paralegal Shark Tank program at St. John’s 
University aims to fully integrate NACE’s Career-
Readiness Competencies into an authentic 
experiential learning exercise. Simply enough, the 
program directly mirrors the popular Shark Tank 
reality television series in which entrepreneurs 
seeking investment “pitch” business ideas to venture 
capitalists, a concept proven widely popular and 
exciting in practice with “Millennial” and “Gen Z” 
legal studies students. Rather than pitching business 
ideas, students instead pitch a fictional personal injury 
case to a group of “senior partner;” “attorney sharks” 
representing their respective firms who may decide 
to reject, take, or even collaborate on the prospective 
case based on the students’ pitches.

Participation in the program is a required component 
of the Legal Research and Writing II course curriculum 
and accounts for a significant portion of a student’s 
grade. An additional required course component is 
an accompanying graded internal legal memorandum 
examining the legal issues of the assigned case. 
For the Paralegal Shark Tank program specifically, 
students are provided with precise guidelines and 
requirements closely aligned with the NACE Career-
Readiness competencies that they must follow and 
students are evaluated holistically on their ability to 
do so. For example, students are divided into self-
selected and self-governed teams of approximately 
five or six members. In addition to delegating the 
various required tasks among team members, each 
team is granted authority, by majority vote, to remove 
any team member not fulfilling his or her assigned 
responsibilities. This arrangement creates an inherent 
sense of accountability while touching directly upon 
leadership, teamwork/collaboration, work ethic, and 
communication competencies. 

Each team’s “pitch” is limited to exactly 15 minutes, 
which includes both a “presentation” and “question 
and answer” period with the “attorney sharks” 
accompanied by mandatory Microsoft PowerPoint 
visual aids. Visual aids in other formats are strictly 
prohibited. The PowerPoint requirement proves 
surprisingly challenging for students despite the 
software’s prevalence in the professional realm. Many 
students report being unfamiliar with PowerPoint 
prior to the program and attribute development in 
their digital technology proficiency by being forced 
to learn and utilize it while also collaborating on 
their presentations remotely through file sharing 
programs. The strict 15-minute time limit also proves 
to be an obstacle as teams strategize the best use 
of their time and prioritize important information 
when communicating the strengths of the case 
while minimizing or resolving its weaknesses for the 
“attorney sharks,” thus enhancing critical thinking/
problem solving and communication competencies. 
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The “attorney sharks” play a pivotal role in further 
aiding in the cultivation of Career-Readiness 
Competencies. Actual, local, practicing attorneys 
portray the “attorney sharks” and provide invaluable 
realism and demand more of the students. Students 
are aware of this fact in advance and teams 
appropriately tailor their approaches for both grading 
purposes and the chance to leave a lasting impression 
on a potential employer or industry contact. This 
consideration and rehearsal of appropriate attire, 
clear introductions, organization, delivery, and 
responses to potential inquiries connects students 
with the importance and impact of demonstrating 
professionalism and career management.

Communication and critical thinking/problem solving 
skills again emerge in the dialogue between the teams 
and “attorney sharks.” The case that is provided to the 
students possesses many inherent weaknesses and 
flaws, some of which are anticipated by students and 
others that are pointed out by the “attorney sharks” 
during the presentation, forcing students to quickly 
overcome objections in a persuasive manner. At times, 
“attorney sharks” will declare themselves uninterested 
in the case leaving teams to instantly regroup and 
continue persuading the remaining “attorney sharks” 
to stay interested. Conversely, teams occasionally 
receive offers from multiple “attorney sharks” to take 
the case, and it then becomes their responsibility to 
ask questions and ascertain who would be best for 
this case or – as happened in one instance – convince 
the interested “attorney sharks” into accepting 
collaborative representation of the fictional client. At 
the program’s conclusion, teams are permitted time to 
network with the “attorney sharks” in an unpressured 
environment, further fostering additional professional 
development opportunities. 

Program Outcomes

A survey, designed in relevant part on a Likert Scale, 
of the approximately 75 students who participated in 
the Paralegal Shark Tank program during the 2017-18 
academic year yielded the following outcomes:

•  92.7% of participating students indicated that the 
program enhanced their critical thinking/problem 
solving abilities.
•  97.6% of participating students indicated that  
the program enhanced their oral/written 
communication abilities.
•  95.1% of participating students indicated that  
the program enhanced their teamwork/ 
collaboration abilities.
•  63.4% of participating students indicated that the 
program enhanced their technological abilities. 
•  97.6% of participating students indicated that the 
program enhanced their leadership abilities.
•  90.2% of participating students indicated that  
the program enhanced their professionalism/work 
ethic abilities.
•  85.4% of participating students indicated that the 
program enhanced their future career management.

Qualitatively, regarding the critical thinking/problem 
solving skills required, one participating student 
remarked her appreciation for “the freeness of the 
sharks, and how we were required to improvise our 
answers. You could prepare for it, but there were some 
aspects that you couldn’t. Made you think on your 
feet.” Concerning the teamwork/collaboration involved, 
another participating student shared, “During legal 
shark tank, I was able to meet with people that I don’t 
think I would have otherwise. I grew really close to my 
team and I am so glad i got to work with them.” 

Other comments from participating students routinely 
included, “It improved my public speaking skills and 
gave me more confidence doing presentations in front 
of a group;” “It helped me to connect what we were 
learning in class to real-world situations…I enjoyed the 
researching process, because I was able to gain more 
knowledge of the law in an interesting way as opposed 
to just reading it;” and “it gives the students an idea of 
how things work in a law firm. Lawyers have to pitch 
cases to their senior partner so this is a great way to 
expose students to that type of environment.”
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Program Planning

Learning outcomes aside, however, the culmination 
of the Paralegal Shark Tank program constitutes 
only one phase of Kolb’s experiential learning cycle, 
“Active Experimentation.” What precedes the final 
step is equally important to successfully initiating 
the experiential learning process and involves the 
aforementioned “Concrete Experience,” “Reflective 
Observation,” and “Abstract Conceptualization” 
phases as well. Wolters Kluwer’s Law Simulation 
Series: Legal Research and Writing proved to be an 
invaluable tool in transforming the Paralegal Shark 
Tank program from another glorified, albeit innovative, 
final group presentation project into a genuine 
experiential learning exercise.9 Equipped with two 
fictional personal injury case files, Hessler v. Novick 
and Ipana v. Shigley’s Supermarket, including client 
intake notes, incident reports, witness statements, and 
medical records, the module is seemingly tailored to 
experiential learning. Each also involves three basic, 
easily accessible, and easily researchable legal issues 
for students to explore. 

Confronted initially with the Hessler case, students 
are instructed – without additional guidance or 
instruction – to digest the file contents, utilize 
WestlawNext to identify controlling legislation and/
or precedent, and to convince the class to accept the 
case. In other words, this is a “Concrete Experience.” 
What typically and predictably results from this 
exercise are disorganized, unsupported, or in rare 
instances incorrectly supported, moral righteousness 
ramblings with little focus on relevant facts that 
are easily dismissed by a student’s professor and 
peers. From this “Concrete Experience,” students 
transition into the “Reflective Observation” stage 
during which classroom discussion illuminates the 
reasons student presentations may not have been 
received as envisioned. An honest and open dialogue 
allows students to identify unexpected questions and 
criticisms, assess their research and presentation 

approach, and consider information and knowledge 
that they would have liked to have as well as additional 
actions they could have taken when preparing for  
the exercise.

Accordingly, effectively facilitated “Reflective 
Observation” flows naturally into “Abstract 
Conceptualization” where the majority of traditional 
course content is covered. Realizing the need for and 
importance of certain information from earlier stages 
in the experiential learning cycle, students are now 
invested and engaged in discovering answers and 
solutions in the material before them. Continuing 
with the Hessler case file, lectures and assignments 
focused on topics including issue spotting, developing 
an effective WestlawNext research strategy, statutory 
interpretation through case law, court structure and 
controlling versus persuasive authority, identifying 
relevant facts, understanding, comparing and 
distinguishing both helpful and harmful precedents, 
and communicating information orally and  
in writing using an organized format drive the  
process forward. 

At this point, students are introduced to 

the Ipana case file as the subject of the 

Paralegal Shark Tank program along with the 

aforementioned guidelines and requirements. 

Armed with their prior experience, reflection, 

conceptualization, and now also a team of 

similarly-situated peers, students enter the 

“Active Experimentation” stage of preparation 

for their presentation by applying the lessons 

learned to a new case file and preparing for 

their encounter with the “attorney sharks.” 

Ironically, this seeming conclusion to the experiential 
learning process begins the cycle anew as the 
students’ presentations provide both a venue for 
“Active Experimentation” and a novel “Concrete 
Experience” from which to restart the process and 
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continue the learning progress. If course sequencing 
is done in an intentional manner that is predicated 
on purposeful experiential learning, the already 
remarkable outcomes would more than likely increase 
exponentially. This illustrates the value of experiential 
learning. When properly executed, its continuous 
nature stimulates more than a mere experience. It 
creates lifelong learning and improvement. When 
purposefully interwoven with a student’s professional 
development, the profound impact of experiential 
learning doubles. In this instance, students leave a 
course with not only the knowledge they will need 
to succeed, but the skills they will need to apply that 
knowledge as well. 
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BY MARISSA J. MORAN - New York City College of Technology (CUNY)

General Education
       in the Legal Studies Curriculum 

In Plain Sight

In seeking a higher education degree, legal studies students are required to take certain select courses in the 
Core Curriculum1, which are not law-centered or part of the required legal courses in their intended major. The 
designated courses in the Core Curriculum, Core Courses2, comprise part of their undergraduate degree and 
are referred to as General Education or GenEd requirements. While GenEd may be defined and implemented 

Hiding in Plain Sight: General Education in the Legal Studies Curriculum
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by colleges and universities in a variety of ways, its 
purpose is consistent. For example, some institutions 
define GenEd independently of a student’s major such 
as “the educational foundation of skills, knowledge, 
habits of mind, and values that prepares students 
for success in their majors and in their personal 
and professional lives after graduation.”3 Other 
institutions describe GenEd as both independent 
and dependent upon a student’s major, defining 
GedEd as “grounded in the liberal arts and sciences, 
and integrated into every major, inspiring students 
to make connections across disciplinary lines and 
enriches their understanding of the moral, civic, 
and creative dimensions of life.”4 Therefore, while 
GenEd may be visible in the college’s Core Curriculum 
or Core Courses, perhaps it may not be as visible 
in the courses in the student’s major or area of 
concentration of study. 

No matter the precise definition or the 

implementation of GenEd, effective 

communication so that students may write 

and speak with clarity, coherence, and 

persuasiveness, is just one proficiency/skill 

GenEd targets and aims to improve.  

There exists a symbiotic relationship  

between the law discipline and GenEd,  

especially in regard to communication skills, 

which contributes to the development of 

persuasive legal writing and oral advocacy 

competencies in the legal studies curriculum.  

In the words of Aristotle, 

“The man who has been educated in a  

subject is a good judge of that subject,  

and the man who has received an all-round 

education is a good judge in general.”5 

A. The Lawyer as Law Professor and/or Legal Educator 

The term “productive discomfort”6 has been used 
to explain the manner in which legal concepts are 
first introduced to a student of law, whether through 
the Socratic Method7 and/or the “cold call,” which 
is the random calling on of any law student during 
lecture with rapid-fire questioning by a law professor 
challenging the student to either argue persuasively 
to defend their position or retreat from their stance. 
Yet, despite the seemingly less than optimal learning 
environment this method engenders, this legal tradition 
and/or rite of passage does ultimately serve a beneficial 
purpose for the law student in terms of developing 
critical thinking skills. Essentially, the Socratic Method 
is a learning tool “used for the very reason Socrates 
[created] it: to develop critical thinking skills in students 
and enable them to approach the law as intellectuals.”8 
Active participation through oral advocacy skills and 
writing to persuade assist the law student in developing 
the reasoning skills that are needed when addressing 
complex legal issues in law practice. The Socratic 
Method is one approach to learning that attorney-legal 
educators are best familiar with and so, tend to adopt 
and adapt in their lectures and class discussions and as 
part of their teaching methodology. 

B. The Wealth of Materials from Law Texts and Other 
Disciplines Improve Legal Writing 

The Socratic Method and the law-centered 
approach to learning and perfecting oral and written 
communication skills, however, may be improved upon 
by first not looking at the law, but instead studying and 
analyzing non-legal writings/texts. By reviewing sources 
other-than-law, the legal educator will expose legal 
studies students to well-written and persuasive writing 
styles, which they can then model in their legal writing 
assignments. In reading select works of impassioned 
advocates and artful writers and thinkers such as 
Sophocles, Abraham Lincoln, Martin Luther King, Jr., 
and Thomas Jefferson, the legal studies student gains 
insight as to what is required to convince a judge, an 
adversary, a law partner/senior associate and/or a 
managing paralegal of a certain argument or claim. 
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These writings also serve as good sample models 
for how to persuasively communicate in writing 
whether drafting a legal memorandum, a legal brief, 
a PowerPoint presentation, or even during oral 
arguments in court or in negotiation discussions. 

C. Learning by Example

The value and benefits derived from reading and 
studying materials not directly focused on law is best 
demonstrated by the writings of prominent figures in 
U.S. history during some of the most difficult times 
in the history of our country. Imagine composing a 
letter to a mother who lost five sons in the Civil War,9 
or drafting a speech to persuade citizens to vote 
for you as their senator during a time of mounting 
tension and talk of secession, yet, your campaign 
message/platform rests on remaining unified as one 
nation.10 Consider also the words that were chosen 
when writing a letter from a Birmingham prison in 
response to criticism regarding non-violent actions 
taken to correct injustices.11 Further, consider the 
writing and reasoning skills needed to rally a young 
and inexperienced country and convince them to 
strike out on their own to form a new nation and new 
government.12 The importance of going beyond the 
law in learning how to apply the law and respond to 
societal needs was recognized by Thomas Jefferson, 
one of the U.S. Founding Fathers and the third 
President of the U.S. (Jefferson). Before he put pen 
to paper or quill to parchment when drafting this 
key historical statement or declaration of freedom 
and independence, Jefferson “claimed that in writing 
the Declaration of Independence, credit must go to 
Locke,13 Montesquieu, the Scottish Enlightenment, 
and the long struggle for English civil liberties.”14  

D. Law Infused – GenEd Fashioned Writing 
Assignments: Writing and Speaking to Persuade

During a student’s early years of education, much time 
is devoted to learning how to write and to speak to 
develop fundamental writing and oral communication 
skills. The “point & counterpoint” typical of speech 

and debate and oral advocacy competitions, may 
also be familiar to students from their elementary/
high school education and through participation 
in extra-curricular activities. This prior GenEd 
knowledge provides a solid foundation from which 
the legal educator may begin to instruct legal studies 
students about legal writing and oral communication 
assignments, especially those which are designed  
to persuade.

E. Who Said It Best? You Be the Judge 

Sophocles’ Greek tragedy, Antigone,15  involving a 
debate about a new law of the kingdom, provides 
one such example from which a persuasive writing 
assignment may be designed. In a Legal Research  
& Writing or Legal Document Preparation course,  
for example, the legal studies students first provide 
their initial thoughts/reflections about who delivered 
the more compelling argument, King Creon or 
Antigone. Next, they post a response to a thread in 
the Discussion Board tab on Blackboard with a caption 
such as ‘Who Said it Better’ or ‘You be the Judge.’16  
The legal studies students choose whether they are 
more persuaded by Team Creon or Team Antigone  
and respond in writing to the instructor’s questions  
for this comparison. 

A possible “Discussion” thread on Blackboard may 
appear as follows: 

Thread:    You be the Judge                                                    
Team Creon versus Team Antigone
 
Law/Rule (logic-brain)

Emotions (feelings-heart) 

Precedent (standard for future use)

Decision (supported by evidence/examples)

Examine Language/Word Choice  
(who said it best)
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Alternatively,

Thread:    You be the Judge                                                
Team Hilfiker versus Team Loring

What was the main claims/argument made  
by the authors?

What evidence & examples were provided  
by each in support of their claims?

Were proposed solutions practical or able  
to be implemented by others?

Who said it better?  

Examine Language/Word Choice.

 
This assignment can be used to assess both oral 
and written communication skills. The Discussion 
Board post may be used to evaluate the legal studies 
students’ writing, but may also count towards the 
students’ participation points in the course. This 
is because the Discussion Board post serves as 
a spring board for further class discussion and a 
precursor to the main persuasive writing assignment/
memorandum. In this manner, the instructor utilizes 
the lecture and initial assignments, like You Be the 
Judge, to create interest and better prepare the legal 
studies students for drafting the formal and main 
persuasive writing assignment/assessment.

Similar to Antigone, other writing sources such as 
journals or news articles by authors who demonstrate 
convincing and persuasive opposing viewpoints also 
provide useful GenEd skill-based and law-related 
assignments. For example, “The Limits of Charity,” by 
David Hilfiker17 and “In Defense of Band Aids,” by Ed 
Loring.18 An example of a persuasive-analysis type of 
writing exercise using these two readings is as follows: 

To:  Senior Partner
From:    Your name, Paralegal
Re:  Charity vs. Justice
Date:     

Statement of Assignment:

You have asked me to review two articles discussing 
Justice & Charity and report back to you in writing 
regarding my results.  As you have explained to me 
during our meeting today, our client, Charities Corner, 
would like us to review the merits of both arguments 
and then present our firm’s position on which 
viewpoint is the most valid.

Discussion:   

In the articles, “The Limits of Charity” by David Hilfiker 
and “In Defense of Band-Aids” by Ed Loring, the 
authors present differing views on how society may 
implement justice and charity for its citizens.  

The Limits of Charity

(In this section fully discuss the strengths and weakness 
of the author’s viewpoints. Did they provide enough 
examples and support for their arguments? Are these 
arguments valid, can they be achieved, etc.?)   

In Defense of Band-Aids

(In this section fully discuss the strengths and weakness 
of the author’s viewpoints. Did they provide enough 
examples and support for their arguments? Are these 
arguments valid, can they be achieved, etc.?)   

Best Position/Viewpoint

(In this section, please state which position our firm 
should recommend to our client and why.)

Conclusion:

For all of the reasons stated above [select name  
of author of article you choose] ‘s article entitled  
[insert name of article], presents the stronger of the  
two arguments/claims about the topic of Justice  
& Charity. Therefore, our firm should recommend  
that this article, due to the support provided, as well  
as ability to achieve the goals stated, presents the 
most valid position on the topic.
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F. Flipping Places: Transforming the College Classroom 
into a Law Office 

&

Flipping Roles: Transforming the Paralegal Student 
into a Senior Managing Paralegal 

The above are just some examples of the possible 
creative legal writing assignments with facets of GenEd 
that are viable and will assist legal studies students 
in achieving not only the course objectives, but 
also provide them with skills needed in their future 
legal careers. As educators, we create challenging 
assignments to address a number of student learning 
goals and outcomes. We desire that our students 
think independently, but are also able to work 
collaboratively. We recognize that some, but not all 
of our students have prior law firm experience and so 
not all of our legal studies students have the ability 
to draw upon their practical or first-hand knowledge 
when completing legal writing assignments. A way 
in which a legal educator can effectively address this 
difference is to level the “classroom” playing field. 
The legal educator can provide engaging learning 
assignments that reflect and prepare legal studies 
students for real-life legal work experience through 
the technique of role-play and simulating a law office/
law firm experience in the classroom. 

G. Grade that Case Brief

In any legal course, a case brief assignment may be 
required and/or assigned to enable legal studies 
students to better understand and explain or interpret 
a complex legal issue. By changing the role and 
expectations of the legal studies students with such 
an assignment, it breathes new life into the traditional 
case brief exercise, generates more interest in this 
assignment, and results in sharp, clear legal writing 
in their future assignments. For example, the legal 
studies student may be given an assignment such as 
‘Grade that Brief,’ in which they are designated as 
the Senior or Managing Paralegal. In this role, they 
are given two sample case briefs that were drafted 
by the newly-hired paralegals of our law firm. The 
student in the role of Senior or Managing Paralegal is 
asked to provide constructive feedback to the newly-
hired paralegals. The case briefs disseminated by the 
instructor may provide two very different styles of 
writing, but both are excellently written case briefs. 
The instructor could also decide to use one well-
written case brief and one problematic case brief. 

The essential purpose of such an exercise, which 
applies GenEd concepts of comprehending, 
synthesizing, and explaining complex information 
in writing, is to allow legal studies students to view 
sample models of well-written case briefs and view 
those with common errors frequently made by 
legal studies students when briefing a case. This 
slight change in instruction to the typical case brief 
assignment, where the student is provided a judicial 
decision to read and then brief, yields a variety of 
benefits not normally realized from the traditional 
approach to briefing a case. It not only provides the 
legal studies students with an excellent model of a 
well-drafted case brief, but it exposes them to a variety 
of different case briefing styles19; allows them an 
opportunity to provide constructive feedback; requires 
them to justify and explain the reasons for their 
stated suggestions/feedback; may introduce them to 
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another substantive area of law that is not part of 
their law curriculum; and allows them to undertake 
a managerial or supervisory role to inspire them to 
think about promotion and career advancement 
opportunities at work. 

In essence, by first flipping their location, college 
classroom transforms into law office and then flipping 
their role, paralegal-student to Senior or Managing 
Paralegal, this case brief assignment provides the 
legal studies student with the ability to stand-in-the-
shoes of the attorney and review work produced 
by a paralegal. This simulated law office experience 
together with their position or role at the law firm 
allows the legal studies student to better understand 
the need for clear, accurate, and precise legal writing 
and also what will be expected of them in practice. 
This is especially important when the attorney or 
senior or managing paralegal reviewing the case brief 
has not yet read the entire judicial decision upon 
which the case brief is based, and so, is relying on the 
paralegal’s written case brief synopsis to inform them 
of the essential components of a judicial decision.

H. Paralegals in Action in the Classroom

Another opportunity in which role-playing may be 
implemented in a Legal Document Preparation course 
is to provide the legal studies students with an in-class 
opportunity to be a paralegal working in a law firm on a 
contract negotiation matter. The legal studies students 
work in pairs when possible or groups of three, at 
most, and are asked to actively participate in a contract 
negotiation exercise on behalf of a client. Acting as 
paralegals, they try to negotiate the best deal for their 
client after reviewing a short fact pattern detailing their 
client’s requests. Each pair of paralegals receives two 
different fact patterns. After reviewing their respective 
client demands for this agreement, the paralegals work 
collaboratively to negotiate the terms and conditions of 
a contract and then, independently develop a draft of a 
contract which includes the terms they negotiated with 
the opposing paralegal. 

When first introducing and preparing legal studies 
students for this contract negotiation assignment, the 
legal educator has the opportunity to discuss other 
relevant law-related issues, which in turn allows them 
to draw upon their legal and GenEd knowledge and 
skills acquired in previous courses or course work. 
For example, a review of the basic requirements 
of a contract would be appropriate since in a real 
legal environment, attorneys, not paralegals, will 
negotiate a contract on behalf of their clients. The legal 
educator could also enhance this contract negotiation 
assignment and make it more challenging by asking 
the legal studies student to draft an arbitration 
clause. Drafting this clause and terms beyond what 
the instructor required in the assignment could be 
used towards extra credit points or could be used as a 
contract negotiation exercise for an honors section of 
the same course.

I. One Assignment May Fit All: Assessing 
Communication Skills

Through this one contract negotiation exercise a 
variety of skills can be developed and assessed. First, 
oral communication skills fortified through GenEd are 
assessed when the legal studies students introduce 
themselves to the student-paralegal from the opposing 
counsel’s firm. They generally state their name/
title/position in the law firm or organization when 
they meet their paralegal-adversary. Second, there 
is reinforcement of reading comprehension skills 
and the application of knowledge. The legal studies 
students are required to read excerpts from the article, 
“Getting to Yes,”20 as part of the contract negotiation 
assignment and then respond to questions posted 
on the Blackboard Discussion tab. Third, writing 
skills will be evaluated in the contract negotiation 
exercise. The legal studies students are asked to draft 
the initial contract terms and are also required to 
evaluate whether their approach to the negotiation 
would have been different had they read the article 
on negotiations and utilized the tips suggested by the 
authors prior to their actual negotiations with the 
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other paralegal. Practical benefits also gained from this 
contract negotiation exercise include the ability to work 
collaboratively, the promotion of independent thinking, 
and the flexibility in approach to problem solving so as to 
reach agreement. An example of the contract negotiation 
writing assignment is as follows:                          

RENTAL AGREEMENT21

Contract between Mildred and Harry Summers and 
Mindy Summers, dated  _________.

Mildred and Harry Summers (the “Parents”) and Mindy 
Summers (the “Daughter”) agree to the following terms 
and conditions of their living arrangements.

Duration
Rent
Food
Clothing & Mother’s Approval of Choice of Clothing
Electricity
Household Chores
Curfew
Allowance

Other Terms you and your partner agreed to … please 
add here. 

Arbitration Paragraph (Perform some research and draft 
an arbitration paragraph. Remember this clause must 
match the arbitration clause in your partner’s contract).

Critique  of your adversary, the opposing paralegal 
(provide a brief assessment of  your opponent-
paralegal, for example, did they properly introduce 
themselves as the paralegal in the firm and exhibit 
professionalism; did they actively participle in the 
negotiation exercise, were they reasonable in their 
demands or terms sought for their client) 

Dated: 
_________________________ 
Mildred Summers     
_________________________
Harry Summers                         
_________________________ 
Mindy Summers  

J. Persuasive Legal Writing in the Legal Specialty 
Course Legal Technology

Creative GenEd blended law writing assignments may 
be designed for legal specialty type courses such as 
Legal Technology. Assignments include preparing a 
memorandum which compares and contrasts existing 
websites of solo practioners, medium-large size firms, 
and government agencies. Legal studies students will 
suggest what should be necessary features of a firm 
website by approaching this assignment from the 
perspective of a soon to be paralegal and also from 
the perspective of a consumer or end-user who views 
the website to consider which law firm or attorneys to 
hire or contact. During class lecture, the legal educator 
poses questions to provoke discussion and ideas to 
consider before the students analyze the websites. 

These queries may include:

What information contained on a legal website 

communicates trust to a client? 

What aspects of the website may make a 

consumer or potential client contact the 

attorneys or instead, what aspects of the website 

may make them lose interest and click to the 

next law firm website? 

Are video testimonials effective? Why or Why 

Not? 

What is the value in posting pictures or 

biographies of the attorneys? Should they or 

shouldn’t they? Why or Why not? 

Not only are the legal studies students drawing upon 
their knowledge and understanding of the legal 
environment, the practice of law, and are considering 
ethical implications, but they are also employing 
GenEd communication skills when assessing a digital 
environment, the law firm websites.  
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A written assignment based on such website analysis 
may be crafted as follows:

To:         Prof. Moran                                                                                                           
From:    your name, as Information Technology   
  Paralegal
Re:  Website Suggestions for start-up law firm
Date:
       
Statement of Assignment: 

Attorney Bradley A. Turney has asked you to review  
the following four (4) websites: Bonina & Bonina,22 

Kelley Kronenberg,23 Weil, Gotshal & Manges,24 
and Kirkland & Ellis,25 and then respond in writing 
regarding which features of each website would be 
most useful and/or suitable for Mr. Turney’s website. 
Keep in mind that at the present time, Mr. Turney‘s law 
firm consists of three (3) members, Bradley A. Turney, 
Esq., Ms. Mariolina Antonelli, an experienced senior/
managing paralegal and you, the newly hired paralegal 
who recently graduated from CUNY, New York City 
College of Technology [insert the name of your college  
or university].                                                  

Discussion:

a. Strengths of each firm’s websites 

b. Weaknesses of each firm’s websites                                                                                                                                         
(Under the above two point headings a-b, please 
write about the strengths and what you may consider 
weaknesses of the websites for each of the four law 
firm websites you are to review.)

c. Recommendation for our firm 
(In this section of the memo discuss what aspects 
of the websites would be useful or should be 
incorporated in our firm’s website.)

d. Original Ideas and Suggestions for Our Firm’s Website                                                                                                                      
(For our new start-up firm what original or other 
information do you believe should be listed on our 
website that you have NOT seen on the law firm 
websites you were asked to review, but believe will 
benefit our firm; this information could be obtained 
from viewing another law firm’s website, other than 
the four provided to you.)

(**Please use paragraph format. Full and complete 
sentences only! No lists or no bullet points under the 
point headings a through d in the Discussion section of 
this memo.)

K. Writing Social Media Policies & Procedures with  
a Focus on Ethics 

This website analysis assignment may then lead to a 
discussion about the ethical concerns of social media 
use in the legal profession, in particular, and in society 
in general. A discussion about the ethical implications 
of social media in the legal profession may begin 
with a review of and discussion about your state bar 
association’s social media guidelines or policies. For 
example, the New York State Bar Association Social 
Media Guidelines.26 An article related to this topic 
could also be an assigned reading such as “Researching 
Jurors on the Internet.”27 Other similar writing 
assignments that may be crafted include requests 
from our corporate client seeking assistance in drafting 
sections of an employee handbook regarding the use 
of social media in the workplace or a request from a 
client to draft a social media policy for their business. 

L. View from the Bench: The Impact & Practical 
Effects of Judicial Decisions

Another innovative writing assignment in a Legal 
Technology course which allows the legal studies 
student to showcase their GenEd skills and their 
legal acumen is a memorandum on the topic of 
Inadvertant Disclosure. Drafting this assignment 
from the perspective of a judicial intern, the legal 
studies students must decide whether they should 
recommend that the judge use the Automatic 
Waiver,28 No Waiver,29 or the Balancing Test30 
approach in their determination of a matter. Their 
selection of one of these three methods is not as 
important as how they state or justify their choice 
and their explanation for why they did not choose 
the other options. This memo writing assignment 
demonstrates their ability to understand the problem, 
to apply legal standards, and to argue persuasively 
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 for their choice of which standard the judge should 
adopt. It also allows the legal studies student to gain 
insight and a better appreciation of the considerations 
involved in judicial decision making. As legal educator-
practioners, we realize the importance of responding 
to the needs of different audiences or readers, whether 
reporting back in writing to a client, supervisor, 
adversary, or judge or court. The legal educator 
may use lecture time to reinforce the importance of 
knowing who your audience is when you begin to 
write. As a former federal law clerk,31 I impress upon 
my legal studies students the importance of the view 
from the bench, when crafting written arguments in 
briefs and motions submitted to the court and/or when 
making or responding to oral arguments in court. 

After the legal studies students submit the Judicial 
Viewpoint memorandum, the legal educator may 
choose to discuss the benefits and detriments of  
each of these standards and their impact as 
precedent32 in future cases, if adopted by the court.  
An interesting discussion may ensue regarding 
the choice of the middle ground or opting for the 
‘Balancing Test’ as the best standard. Legal studies 
students could debate the actual unfairness that this 
test may produce in practice, although at first blush 
and even by its name “Balancing Test,” it seems to 
appease the concerns of all parties involved and so, 
seems the most fair of the three standards. 

An example of such an exercise is as follows:

You are working this semester as a paralegal intern for 
a federal judge in the state of New York.
Based on your reading of Chapter 2 in Tom Goldman’s 
Technology in the Law text33 and reviewing the 
discussions regarding Work Product Doctrine, 
Evidentiary Privileges, Internal Investigations / 
Inadvertent Disclosure of Confidential Information, and 
the three (3) Judicial Views on handling inadvertent 
disclosure of confidential and privileged information 
(i.e. Automatic Waiver, No Waiver, and Balancing Test), 

pages 35-37 (4th edition) 37-39 (3rd edition), please 
prepare a memo explaining which of the three views 
you recommend to your judge.  (Please make sure to 
define the legal terms listed in Discussion sections a 
and b prior to your explanation as to why you chose 
the viewpoint that you did.)

To: Judge Ray Ipsir
From:   your name, as Paralegal Intern
Re: Judicial Viewpoints: Inadvertent Disclosure of       
 Confidential & Privileged Information
Date:    

Statement of Assignment:

You have asked me to review the Work Product 
Doctrine, Evidentiary Privileges, and Internal 
Investigations / Inadvertent Disclosure of Confidential 
Information and report back in writing on each.  In 
addition,  I have reviewed the three (3) Judicial Views 
on handling inadvertent disclosure of confidential 
and privileged information i. Automatic Waiver, ii. No 
Waiver, and iii. Balancing Test and will recommend 
one of the viewpoints to the judge to use in cases that 
appear before him. 

Discussion

a. Relevant Ethical Rules/Doctrine and the Code of 
Professional Conduct

Work Product Doctrine
Evidentiary Privileges
Internal Investigations /Inadvertent Disclosure of 
Confidential Information

b. Judicial Viewpoints Defined and Explained

Automatic Waiver
No Waiver
Balancing Test 

c. Judicial Viewpoint Recommended

d. Effect of Implementation of this Viewpoint 
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Concluding Thoughts 

Studying law and learning how to write and speak 
persuasively are challenging endeavors for both the 
legal educator and legal studies student. By utilizing 
an alternative approach to legal writing and oral 
advocacy skills, all stakeholders, legal studies students, 
future clients, and legal educators, who are invested in 
legal education stand to benefit. The students of law 
benefit by applying and blending their GenEd skills and 
knowledge with their law-discipline specific skills and 
knowledge. They also benefit in terms of improved 
and enhanced writing, speaking, and interpersonal 
skills. The clients of the law firms and agencies where 
the legal studies students will be employed benefit 
in terms of improved legal services from paralegals, 
who through their GenEd and law undergraduate 
education have been exposed to connections across 
disciplines, enhancing their critical thinking skills, their 
communication skills, and their decision-making skills. 
The legal educators benefit in terms of robust and 
innovative thinking and problem-solving that will take 
place in their classrooms and the sharp, clear, accurate 
student writing skills reflected in their assignments.
 

Innovative legal writing assignments, 

engaging debate and class discussion 

exercises, transforming roles and places 

within the confines of the classroom, all  

are designed to spark and generate interest  

in the study of law and better equip the  

legal studies students with the skills  

needed for success in their legal careers.  

Clarence Darrow observed that  

“Inside every lawyer is the wreck of  

a poet.”34  It is with this insight that I 

encourage you to find your inner poet  

and tap into your creative side. For your  

legal studies students’ educational 

experiences and your legal studies  

programs/departments will be all the  

richer for you having done so.   

BIOGRAPHY

Marissa J. Moran is an attorney and professor in the 
Department of Law & Paralegal Studies, New York 
City College of Technology, CUNY, where she currently 
teaches Legal Technology, Forensic Science & the 
Legal Process, and Legal Document Preparation. She 
has also taught business law courses as an adjunct 
professor at New York University, Stern School of 
Business. Her teaching concentration focuses on 
the blended areas of technology & law and forensic 
science & law.

ENDNOTES
1The Core Curriculum is the set of common courses required 
of all undergraduates and considered the necessary general 
education for students, irrespective of their choice in 
major. “The Core Curriculum.” Columbia College, www.college.
columbia.edu/core/core. See also, “What Will They Learn? 2017-
18.” A Survey of Core Requirements at our Nation’s Colleges and 
Universities, ACTA, www.goacta.org/publications/what-will-they-
learn-2017-18.

2 Core Courses. Learn.org, learn.org/articles/What_are_the_
Typical_Core_Undergraduate_Courses_for_All_College_Majors.
html.

3General Education Program, www.nicholls.edu/general-
education/what-is-general-education/.

4Cis. “Academics Menu.” Academic Advising - General Education 
- City Tech, www.citytech.cuny.edu/advisement/gen-ed.aspx.

5Nicomachean Ethic. The Doctrine of the Mean : Chapters 1  
to 12.

6“The Socratic Method: What It Is and How to Use It in the 
Classroom.” Teaching and Learning Theories | 

Tomorrow’s Professor Postings, tomprof.stanford.edu/
posting/810.

7 Socrates (470-399 BC) was a Greek philosopher who sought 
to get to the foundations of his students’ and colleagues’ 
views by asking a series of questions until a contradiction was 
exposed, thus proving the fallacy of the initial assumption. This 
became known as the Socratic Method, and may be Socrates’ 
most enduring contribution to philosophy. “The Socratic 
Method.” The Socratic Method | University of Chicago Law 
School, www.law.uchicago.edu/socratic- method.

8Ibid.

http://www.college.columbia.edu/core/core
http://www.college.columbia.edu/core/core
http://www.goacta.org/publications/what
http://www.law.uchicago.edu/socratic-


30 SPRING/SUMMER 2019  THE LEGAL EDUCATOR

9Fenwick, Cody. “Read Abraham Lincoln’s Letter To A Mother 
Who Lost 5 Sons In The Civil War.” White House, US Patch, Patch, 
19 Oct. 2017, patch.com/us/white-house/read-abraham-lincolns-
letter-mother-who-lost-5-sons-civil-war.

10“Lincoln’s House Divided Speech.” Ushistory.org, Independence 
Hall Association, www.ushistory.org/documents/housedivided.
htm.

11Letter from a Birmingham Jail [King, Jr.], www.africa.upenn.edu/
Articles_Gen/Letter_Birmingham.html.

12Editors, History.com. “Declaration of Independence.” History.
com, A&E Television Networks, 27 Oct. 2009, www.history.com/
topics/american-revolution/declaration-of-independence.

13The famous line about “unalienable rights.” is heavily 
influenced by the works of the English  political philosopher John 
Locke.  Theriault, Sawyer A. “John Locke and the Second Treatise 
on Government.” Inquiries Journal/Student Pulse 1.10 (2009). 
<http://www.inquiriesjournal.com/a?id=6>

14Matthew Wills. Who Wrote the Declaration of Independence?  
Politics & Government, 2 July 2016.

15The Internet Classics Archive | On Airs, Waters, and Places by 
Hippocrates, classics.mit.edu/Sophocles/antigone.html. 

16Prof. Marissa Moran, LAW 2403 - Legal Document Preparation, 
Discussion Board Post, Who Said it Better?  You Be the Judge?

17David Hilfiker, The Limits of Charity, The Other Side, Vol. 36, No. 
5, 1 Sept. 2000.

18Ed Loring, “In Defense of Band-Aids,” Hospitality to the 
Homeless, 101. Nov. 1988

19“IRAC and CRRACC – CUNY School of Law.” CUNY School of 
Law, www.law.cuny.edu/legal-writing/students/irac-crracc/
irac-crracc-1/. See also, New York City College of Technology , 
Law & Paralegal Studies Department Uniform Case Brief Format 
(Case Citation, Procedural History, Statement of Facts, Issue(s)/
Question(s) Presented, Holding/Rule of Law,  Reasoning/
Rationale/Analysis, Disposition). 

20Fisher, Roger, Ury, William and Patton, Bruce. Getting to Yes, 
Negotiating Agreement Without Giving In, New York Penguin 
Books, 1983.

21Quoted and adapted from: McEvoy, Sharlene A.,  A Contract 
Writing Exercise, The Journal of Legal Studies Education, vol. 14, 
no. 1, Winter/Spring 1996.  

22 “New York Personal Injury and Malpractice Lawyers.” New 
York Medical Malpractice Attorneys | Brooklyn Personal Injury 
Lawyers, medlaw1.com/.

23Kelley Kronenberg, www.kelleykronenberg.com/.

24Philip Rosen - Weil, Gotshal & Manges LLP, www.weil.com/new-
york.

25“Home.” Kirkland & Ellis LLP > Herlihy, Sarah P., www.kirkland.
com/.

26New York State Bar Association, Social Media Ethics Guidelines, 
Updated 11 May 2017.

27Robert B. Gibson and Jesse D. Capell. Researching Jurors on the 
Internet.

28Goldman, Thomas F. Technology in the Law Office. Pearson 
Education, Inc., 2016 (4th Edition).  Automatic Waiver, 35. This 
view holds that once the confidentiality is breached, the privilege 
is automatically waived.  There is nothing that will redeem the 
privilege, and therefore the documents may be used by the party 
that  received them by accident.

29Ibid., 36  No Waiver. Under this view, the privilege is destroyed 
only when a client makes a knowing and voluntary waiver of the 
privilege. Therefore, the attorney’s  inadvertent disclosure does 
not constitute a  waiver.

30Ibid., 36 Balancing Test. The courts using the balancing test look 
at several factors: (1) the nature of the methods taken to protect 
the information, (2)  the efforts made to correct the error, (3) 
the extent of the disclosure, and (4)  fairness. Remedies under 
this test range from unlimited use of the disclosed materials, 
to  court-ordered return of documents, to disqualification of 
attorneys who have reviewed inadvertently disclosed privileged 
documents. 

31Marissa J. Moran former law clerk to Chief Judge Burton R. 
Lifland, Bankruptcy Court, Southern District of New York.

32The Law Dictionary, Black Law’s Dictionary, 2nd edition. 
Precedent. An adjudged case or decision of a court of justice, 
considered as furnishing an example or authority for an identical 
or similar case afterwards arising or a similar question of law. 

33 Goldman, Thomas F. Technology in the Law Office. Pearson 
Education, Inc., 2016 (4th Edition).

34“Machiavellian ‘The Politics of Life’ - Must-Read for Newbie 
Lawyers.” Law And More, Deconstructing What Happens in Law. 

http://www.inquiriesjournal.com/a?id=6
http://www.law.cuny.edu/legal-writing/students/irac-crracc/irac-crracc-1/
http://www.law.cuny.edu/legal-writing/students/irac-crracc/irac-crracc-1/


THE LEGAL EDUCATOR  SPRING/SUMMER 2019  31

AND PAMELA SCHEININGER - Family Court, New York County  

BY SARA P. SCHECHTER - New York City College of Technology (CUNY)

A couple of semesters ago, a colleague, who teaches in a 

different department, mentioned that she had asked her students 

to suggest two current events that they would like to discuss. To 

her chagrin, they could not – or would not – come up with even 

one topic. Of course, this casual remark became the pedagogic 

equivalent of the Ice Bucket Challenge. Would our Law and 

Paralegal Studies students be more engaged? Whew, they were! 

Students in the Introduction to Paralegal Studies course readily 

named the #MeToo movement, gun control, the travel ban, and 

election meddling as subjects of interest.  Although several 

lively discussions ensued, it quickly became apparent that more 

than enthusiasm is required to effectively incorporate current 

events into the legal studies curriculum. After attempting to lead 

a current events discussion, the professor or facilitator may be 

reminded to “beware of what you wish for” as many of the issues 

in today’s news are beyond the ken of many legal practitioners. 

Teachable 
Moments

Bringing Current Events into 
the Legal Studies Classroom

The professor or presenter 
does not need to be a cable 
TV news contributor to 
facilitate a meaningful class 
discussion on such subjects, 
but some background 
preparation is required to 
get the discussion started 
on the right track. Although 
law review articles and 
treatises should be consulted 
for their thorough, in-
depth treatments in some 
circumstances, a class 
discussion will follow its own 
course and it may not be 
feasible for the professor in

Teachable Moments: Bringing Current Events into the Legal Studies Classroom
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an undergraduate or continuing professional 
education setting to extensively review the literature 
before facilitating the discussion. This article is 
intended to serve as a very basic desk reference for 
class discussion of the #MeToo Movement and current 
First Amendment issues and it may also be useful as a 
template for structuring future discussions of topics as 
yet undreamed of.

One of the biggest challenges for facilitators is 
overcoming the fear of moving out of their own 
comfort zone. Each of us has a couple of areas of 
expertise and a general level of competence in the law. 
Legal problems in the news, however, do not come 
neatly labeled “Employment Law”  
or “Criminal Law.” 

Depending on the day’s headlines, current 

events discussions may enliven courses in 

Criminal Law, Constitutional Law, Procedure, 

Administrative Law, Trial Preparation, Family 

Law, Estates, and, of course, Introduction to 

Legal Studies. 

If the discussion centers on a newsy criminal case, 
the Bill Cosby trial for example, the discussion leader 
may be on solid ground. That case involved interesting 
issues such as change of venue (the case stayed put 
but the jury was “imported”) and testimony of “prior 
bad acts,” for some of which the statutes of limitation 
had expired. These are legal issues that most attorneys 
are familiar with even if they do not practice criminal 
law. Often, however, the discussions will veer into 
areas of law outside our specialty, as today’s headlines 
are filled with arcane Constitutional and ethical 
challenges that often seem to have come not just from 
left field but from another galaxy.

Using current events in the classroom has large 
pedagogic payoffs, that more than justify the effort. 
The obvious advantage of discussing current events in 
a legal studies setting, whether in a formal classroom 
or a continuing education presentation, is that 
students may be inspired to see their work as having 
value beyond making a living. Certainly, those of us 
who were in school during the 1960s and 1970s found 
that the civil rights cases made our hearts beat faster 
than the preferences in bankruptcy. Even though our 
actual careers may have been contentedly devoted 
to bankruptcy and other bread-and-butter issues, 
we are still proud to be part of the profession that so 
profoundly shaped the twentieth century.  

In addition to enabling students to make connections 
between their education and the “real world,” the 
classroom discussion also gives the instructor another 
tool in the assessment toolkit, providing feedback 
concerning the student’s ability to think on his or her 
feet and to communicate orally. The current events 
discussion should also be an exercise in courteous, 
civil discourse, an art that is sometimes in short supply 
in our society. The facilitator should complement 
those students who give respectful attention to 
opposing arguments. Most important, however, is 
the discussion’s role in developing critical thinking 
ability in a legal context.  Students must learn how 
to temper emotional reactions with legal analysis. In 
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the real world, the “seamless web of the law” that we 
professors love to tell our students about is actually 
more like a giant jigsaw puzzle. The current events 
discussion helps the students understand how the 
pieces fit together.

#MeToo

The #MeToo movement began in the fall of 2017 on 
social media shortly after The New York Times and  
The New Yorker magazine published articles 
concerning allegations by several women that 
the media mogul Harvey Weinstein had engaged 
in inappropriate, and in some instances criminal, 
sexual conduct towards them. At the outset of the 
movement, most of the accused were men in the 
entertainment industry who allegedly demanded 
sexual favors from women in return for promises 
of career advancement. Over time, the movement 
has expanded to include many other businesses and 
professions (including clergy) and also to encompass 
allegations of misconduct by women against men and 
by and against individuals of the same sex.

The reaction of most laypeople to the #MeToo 
movement has been satisfaction that the myth of the 
perpetrators’ power has been exploded. For the legal 
practitioner, on the other hand, the time and place 
of the “explosion” matters enormously. The remedies 
available to the accuser and the timeframes within 
which the action can be pursued depend upon the 
nature of the relationship between the accuser and 
accused and the forum selected for the proceeding. 

Sometimes, administrative, civil, and criminal 
proceedings may be pending simultaneously. The 
due process rights and the defenses available to the 
accused also depend upon the procedural posture of 
the case. Because students are extremely interested 
in #MeToo, it is an ideal teaching tool to demonstrate 
how to navigate the confusing thickets of applicable 
federal and state statutes and administrative 
regulations that are typical in today’s headlines.  

The discussion will quickly reveal that the relationship 
among the three co-equal branches of government, 
which often sounded so very straightforward in high 
school government class, is not so simple in the  
real world.

The first task of the #MeToo discussion facilitator, 
therefore, is to define the terms sexual harassment, 
sex discrimination, and sexual assault. Although these 
terms are tossed around interchangeably in the media, 
they have different legal definitions, different burdens 
of proof, and very different legal consequences. Using 
the terms correctly throughout the discussion is in 
itself a useful exercise.

• Sexual harassment is defined by the U.S. Equal 
Employment Opportunity Commission, a federal 
administrative agency created to implement the 
Civil Rights Act of 1964, as “unwelcome sexual 
advances, requests for sexual favors, and other 
verbal or physical harassment of a sexual nature.”1

Sexual harassment can consist of one severe incident 
or a series of incidents that create an offensive work 
environment or cause the victim to be fired, demoted 
or passed over for promotion. Although the individuals 
initially accused in the #MeToo movement held 
positions of power within their spheres of influence, 
sexual harassers may also be coworkers or even clients 
or customers of the business when the supervisor 
has been made aware of the problem and has failed 
to take appropriate steps to protect the worker. 
The plaintiff must demonstrate – often through 
circumstantial evidence – the connection  
to the workplace or the lack of advancement of his  
or her career. Proof of economic impact is not 
required, however.

In the chestnut case of Meritor v. Vinson, the Supreme 
Court held that for sexual harassment to be actionable 
under Title VII of the Civil Rights Act of 1964, it must 
be sufficiently severe or pervasive to alter conditions 
of victim’s employment and create an abusive working 
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environment.2  In that same case, the Court held that 
even if an employee has reluctantly consented to sexual 
activity, it may nevertheless constitute harassment if the 
sexual advances were unwelcome.

In the 1998 case of Faragher v. City of Boca Raton, 
the United States Supreme Court clarified the liability 
of an employer for the actionable discrimination of 
a supervisor of an employee under that person’s 
supervision.3  The case concerned a lifeguard whose 
supervisors were making sexualized comments and 
gestures to her. One said, “Date me or clean toilets for 
a year.” The court held that the employer could be held 
vicariously liable in such a situation, subject to  
an affirmative defense looking to the reasonableness  
of the employer’s conduct as well as that of the plaintiff 
victim.

• Sex discrimination is a broader term, defined by the 
U.S. Equal Employment Opportunity Commission 
as “discrimination against an individual because of 
gender identity, including transgender status, or 
because of sexual orientation.”4

 

Sex discrimination may occur systemically, such 

as when a company has a policy of paying men 

more than women for the same job. It does 

not necessarily include harassment, but does 

impose the burden on the plaintiff or group 

of plaintiffs to show that they were in fact 

doing the same type of work – and in the same 

quality and quantity - as the other employees 

who were paid more or promoted faster. This 

can be a difficult burden if the jobs are not 

absolutely identical or if the compensation is 

computed differently.

Unlike sexual harassment, which is always intentional, 
sex discrimination may be either intentional or 

unintentional. It may occur unintentionally when a 
company has a policy that impacts men and women 
unequally without good reason. If, for example, a 
company or agency requires that for a certain job the 
applicant must be six feet tall (thereby excluding most 
females), the policy may be discriminatory if there 
is no real need to be that tall in order to do the job 
competently. Sex discrimination in the workplace is 
governed by Title VII of the Civil Rights Act of 1964 and 
by state laws in about half of the states.5

Title VII originally required that a charge be based upon 
a decision made by the employer no more than 180 
days before the filing.6  The statute was amended in 
2009, however, by the Lilly Ledbetter Fair Pay Act which 
specifies that the period runs from the last paycheck 
affected by the discrimination.7  In deference to state 
statutes of limitations, the period may sometime be 
as long as 300 days. Generally, under the doctrine of 
exhaustion of administrative remedies, the employee 
is required to bring his or her case first to the Equal 
Employment Opportunity Commission (EEOC) before 
filing suit in court. After the EEOC determines whether 
“probable cause” exists, the complainant has 90 days 
from the receipt of the notice from the EEOC to file a 
case in court. This is a rather small window, and  
students should be made aware that statutes of 
limitation are sometimes measured in days rather  
than months or years. 

• Because of the multiplicity of time limitations 
involved, a workplace sex discrimination case may 
lend itself to a practical assignment for paralegal 
students in which the students draft a litigation 
timetable for tracking the many steps and deadlines 
in such a case. 

In addition to the EEOC, several states and some 
municipalities have similar agencies that the 
complainant may choose to utilize. In New York, for 
example, the Human Rights Commission deals with 
gender discrimination within New York City,8  and 
the New York State Division of Human Rights serves 
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the entire state.9  These agencies have their own 
procedures that are less formal than court procedures 
and are meant to be user friendly to the pro se 
(unrepresented) litigant. In some cases, the damages 
available to the complainant may be more liberal in 
these local agencies. Pursuant to agreements between 
the EEOC and these local agencies, filing with one of 
the local agencies satisfies the exhaustion of remedies 
requirement. 
 
It may also be helpful to the complainant that these 
agencies conduct their own investigations, whereas in a 
court proceeding the parties bear the entire burden of 
presenting evidence.

• Sexual assault is conduct of a criminal nature,  
such as rape or non-consensual touching or viewing 
of private parts of the body.

Sexual assault is very serious and is usually prosecuted 
in a state criminal court. Although sexual assault 
that occurs in the workplace may be a form of sexual 
harassment, it may also occur in social situations or 
between complete strangers. When criminal charges 
of sexual assault are pursued, the prosecutor has the 
burden of proving beyond a reasonable doubt that the 
conduct occurred and that it was not consensual, while 
the defendant has the full panoply of Constitutional 
and statutory defenses.  Statutes of limitations vary 
widely from state to state. A few states, Maryland and 
Maine, for example, have no statute of limitations for 
felony sex offenses. In about half the states, the statute 
of limitations for the most serious felony sex offenses 
against an adult is 21 years, but a minority of states 
have limitations as short as 10 years. In many states, 
the existence of DNA evidence extends the statute. 
For misdemeanor offenses, however, there is a broad 
range. The Los Angeles District Attorney, for example, 
has declined to prosecute the actors Kevin Spacey for 
an alleged 1992 offense and Steven Seagal for conduct 
that allegedly occurred in 1993, stating that both fall 
outside California’s statute of limitations.10  Charts are 
available online that make it easy to find where your 
state falls on the continuum.11

Sexual assault may also be treated as a tort (civil 

wrong). In such cases, the burden of proof is fair 

preponderance of the evidence, which may be 

helpful to the plaintiff, but statutes of limitations 

may be an even greater concern. In most states, 

the limit is two years with Florida’s seven-year 

limit being the most liberal. Here again, web 

sites facilitate the search for your own state.12 

Damages allowed in such a suit may be larger 

than in an administrative proceeding, however, 

as they are not confined to workplace injury.

When a college student is sexually assaulted, the 
offense may be treated as a violation of Title IX, a 
1972 federal statute best known for promoting equity 
in collegiate athletics but that also governs the rules 
for investigating sexual assault on campus.13  In such 
cases, the victim does not forfeit his or her right to 
seek help from the police but may choose instead or 
in addition to pursue Title IX remedies.  On September 
22, 2017, U.S. Secretary of Education Betsy DeVos 
raised the standard of proof in such cases to “clear 
and convincing,” a higher standard that the  “fair 
preponderance” standard than had prevailed under 
President Obama’s administration but lower than 
the “proof beyond a reasonable doubt” required in 
a criminal court proceeding.14    Three victims’ rights 
organizations, Equal Rights Advocates, SurvJustice, 
and Victim Rights Law Center, filed suit four months 
later in the Northern District of California saying that 
the DeVos rules discriminated against accusers.15  The 
Department of Education subsequently announced 
a comprehensive revision of the sexual assault rules, 
including redefining what constitutes misconduct.16  

This is a perfect example of the interplay among the 
legislative, executive, and judicial branches  
of government: Congress (the legislative branch) passed 
Title IX, the Secretary of Education (executive branch) 
promulgated implementation rules, and the federal 
courts (judicial branch) will decide the validity of those 
rules. 
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This is reminiscent of the back and forth concerning 
the so-called travel ban, the executive order 
promulgated by President Donald Trump to restrict 
entry of non-citizens from certain countries into 
the United States. After several iterations of the 
order, it was ultimately upheld by the U.S. Supreme 
Court in June of 2018 as a valid exercise of executive 
authority.17

After defining the terms, the facilitator can lead the 
discussion down a variety of interesting paths: First 
and most important, what steps should a victim take 
if she or he feels they are being sexually harassed in 
their workplace?  Many companies and agencies have 
sexual harassment and discrimination policies, which 
are usually incorporated in manuals or published on 
websites available to the employees. The polices of 
our employer, City University of New York are good 
examples.18  Such policies should be the employee’s 
first line of defense, and following the procedures 
outlined in the manual is usually a prerequisite for 
further legal action.

• The instructor may wish to have the students 
review such a policy and consider whether it 
achieves the goals it aspires to.

Second is the delicate question of defining the line 
between flirting and harassment. How can the person 
“making the move” know whether the other person is 
consenting? In spite of slogans such as “no means no,” 
the issue of consent continues to be the crux of most 
harassment cases. Here, YouTube is the professor’s 
ally. An abundance of good quality videos is available 
relating to a variety of work and school settings.19  In 
addition, articles such as The New York Times “Readers 
Shared Their Harassment Stories” help to address the 
shame and aloneness that victims often experience.20

Finally, depending on the course that is the setting for 
the discussion, the professor may wish to propose the 
following questions:

• Choice of Forum: What are the pros and cons 
of criminal versus civil proceedings from the 
perspective of the accused and the accuser? What 
remedies may be available to the accuser in each 
type of forum? What risks might an accuser face in 
exposing a perpetrator? What protections should 
an accused have against false charges and damage 
to reputation? 

• Statutes of limitations: What competing interests 
should a statute of limitations balance? What do 
the students think would be a proper statute of 
limitations for a civil sex discrimination case and 
what for a criminal proceeding? Should the age of 
the victim affect the statute of limitations?

Freedom of Speech
Another area of concern for our students is the 
current approach to freedom of speech and freedom 
of the press. On any given day, there are stories in the 
media that raise questions about how much speech is 
protected and how much is curtailed.  This area of the 
law is both vast and complex.  In the last few weeks 
alone, questions have been raised about the freedom 
of the press to publish material from anonymous 
sources21  and comments made by U.S. Secretary 
of Education Betsy DeVos about the fine line that 
colleges must walk between preserving freedom of 
speech and creating a safe space for their students,22  

to name only two issues.

In order to frame discussions about freedom of speech 
and freedom of the press, let us start at the source 
of these protections. The First Amendment to the 
United States Constitution, as it appears in the Bill of 
Rights reads: “Congress shall make no law respecting 
an establishment of religion or prohibiting the free 
exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a 
redress of grievances.”23

As mentioned, in recent months, there have been  
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a number of discussions about the meaning of  
freedom of speech and freedom of the press.  
To provide some context for these discussions, it is 
helpful to consider the types of speech that the First 
Amendment protects. Of note, in 1925, the Supreme 
Court of the United States held that the Fourteenth 
Amendment to the United States Constitution 
extended the reach of some protections contained in 
the First Amendment to the individual states.24    These 
rights include the right to free speech and freedom 
of the press.25  A high level of protection is afforded 
to political speech in public places such as parks 
and streets. However, the government may impose 
reasonable time, place, and manner restrictions  
so long as they are content neutral.26

The right of free speech includes the right to not 
speak, e.g., the right to not salute the flag,27  the right 
to use offensive words and phrases to communicate 
a political message,28  and the right to engage in 
symbolic speech, such as burning the flag as a form of 
protest.29  These issues have been the focus of national 
attention again recently in response to incidents of flag 
burning following the 2016 presidential elections30  

and the decision of Colin Kaepernick and other NFL 
players to take a knee during the national anthem.31  

With respect to Colin Kaepernick, it bears mentioning 
that the question of whether he may take a knee is not 
actually a First Amendment issue as the NFL is not an 
arm of Congress.

• One way to illustrate these legal principles 
would be through requiring students to draft a 
memorandum of law as to the constitutionality 
of the New York State “hate crime” laws, found in 
Article 485 of the New York Penal Law.  Students 
should be instructed to evaluate the constitutional 
challenges that have been presented and conclude 
whether the law should be struck down or upheld.

It is worth noting that “hate speech” is also protected 
by the First Amendment. In the words of Justice 
Samuel Alito: “[T]he idea that the government 

may restrict] speech expressing ideas that offend 
… strikes at the heart of the First Amendment. 
Speech that demeans on the basis of race, ethnicity, 
gender, religion, age, disability, or any other similar 
ground is hateful; but the proudest boast of our 
free speech jurisprudence is that we protect the 
freedom to express “the thought that we hate.”32  
The protection of hate speech, as well as the broad 
protections afforded to public political speech, help 
explain why the “Unite the Right” rally that was held 
in Charlottesville in August 2018, was both legal and 
constitutional, even though the purpose of the rally 
was to express support for the values and beliefs of its 
neo-Nazi and white supremacist organizers.

The right to political public speech may be protected 
even when such speech may create discord, 
antagonism, and strife, although restrictions on public 
free speech may be justified where there is a threat 
of violence.33  Notwithstanding this leeway afforded 
to public officials by the courts and the violence that 
resulted from the 2018 Unite the Right rally (including 
the death of counter- protestor Heather Heyer), a 
permit was issued in August 2019 for a Unite the Right 
anniversary rally in Washington D.C. The granting of 
this permit illustrates the very high burden that must 
be met for speech to be restricted because a mere 
probability of violence is not sufficient to justify an 
infringement of free speech.

The courts have also curtailed protections for political 
or other speech that incites actions that would harm 
others, for example, shouting “fire” in a crowded 
movie theater34  or that advocates illegal activities.35  
This type of First Amendment limitation was illustrated 
in 2017 when Martin Shkreli, the notorious former 
pharmaceutical executive, was sent to jail after posting 
an offer of cash on Facebook to anyone who could 
“grab a hair” from Hillary Clinton’s head.36  The judge 
in that case held that Shkreli’s post “is a solicitation to 
assault in exchange for money that is not protected by 
the First Amendment.37
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As noted above, the right to free speech includes the 
right to refrain from speaking. In 1977, Chief Justice 
Warren held that the First Amendment provides for 
the right to speak out as well as the right “to refrain 
from speaking at all.”38  His decision was issued in 
response to a New Hampshire couple who covered up 
part of their home state’s motto, “Live Free or Die,” 
on their license plates.39  Recently, the Unites States 
Supreme Court has taken a strict stance on the issue 
of compelled speech, as demonstrated by its recent 
decision that stated that union dues could not be 
involuntarily collected from non-union governmental 
employees,40  its decision to overturn a California law 
compelling anti-abortion centers to inform patients 
about abortion options,41  and its ruling that the 
Colorado Civil Rights Commission had violated a 
baker’s civil rights in compelling him to bake a cake for 
a same sex wedding over his religious objection.42

• A possible class exercise would be to require 
the class to write a case brief or memorandum 
of law for the wedding cake case – Masterpiece 
Bakeshop v. Colorado Civil Rights Commission 

Freedom of the Press

The First Amendment protects the right of the press 
to free speech. In a seminal case, New York Times Co. 
v. United States, (depicted in the recent movie The 
Post), the Nixon Administration attempted to prevent 
the The New York Times and The Washington Post 
from publishing materials belonging to a classified 
Defense Department study regarding the history of 
United States activities in Vietnam.43  The Supreme 
Court found that there is a heavy presumption against 
prior restraint of the press and that the United 
States’ use of the word “security” is not enough to 
overcome the importance of the freedom of the press 
guaranteed by the First Amendment.44

• The instructor might consider requiring the class 
to watch The Post and prepare an oral argument 
on either side of the issue.  Half the class should 

argue in favor of The New York Times and The 
Washington Post and half the class should argue 
in favor of the Nixon Administration.  Let the class 
vote on who made the stronger arguments.

There has been much recent discussion about “fake 
news” and vilification of mainstream media as the 
“enemy of the people.” It is important to bear in 
mind that the United States Supreme Court held in 
New York Times Co. v. Sullivan that public officials 
are subject to public scrutiny and ‘’[c]riticism of 
their official conduct does not lose its constitutional 
protection merely because it is effective criticism and 
hence diminishes their official reputation.’’45  The 
Court stated: ‘’The constitutional guarantees require, 
we think, a federal rule that prohibits a public official 
from recovering damages for a defamatory falsehood 
relating to his official conduct unless he proves that 
the statement was made with ‘actual malice’--that 
is, with knowledge that it was false or with reckless 
disregard of whether it was false or not.”46   Thus, the 
media is permitted under the Constitution to criticize 
the official conduct of public officers (including the 
President), and can only be faulted for publishing 
erroneous information if it did so with “actual malice.”

The discussion topics presented in this article 
are complex and they are only a small part of the 
complicated world in which we live.  Although the 
challenge may be daunting, the classroom is the ideal 
place to start to try to make sense of it all. Robust and 
dynamic discussions of current events lead to exciting 
student engagement and open up the walls of the 
classroom. Basic preparation and a dollop of courage 
will go a long way in creating a successful educational 
experience of all involved.
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INTRODUCTION

The semester begins with the following question:  “Why 
do we as citizens think we deserve equality?”  From there, 
students are introduced to the different language contained 
within the Declaration of Independence and within the 
14th Amendment’s Equal Protection Clause of the United 
States Constitution.  A large portion of the course focuses 
on Ruth Bader Ginsburg’s work in the 1970’s and the cases 
she brought before the Supreme Court as an advocate in an 
effort to persuade the Court to apply the Equal Protection 
Clause to gender.  Students then learn about the Four 
Supremes:  Sandra Day O’Connor, Ruth Bader Ginsburg, 
Sonia Sotomayor, and Elena Kagan.  

ASSESSMENTS AND TEXTS

Students are assigned several different artifacts throughout 
the course to gauge student learning.  There are two exams 
and a research paper.  Students complete six exercises 

BY JENNIFER L. BRINKLEY - University of West Florida

In evaluations of my Women and the 

Law course, students tend to seem 

shocked at how little they knew about 

the treatment of women by and in the 

legal profession.  At the end of each 

semester, students write a reflection 

paper on what they learned from the 

course and what types of connections 

they made.  Some quotes students 

have provided are:  

“I find courses such as this very 

empowering, to be able to analyze 

the information in a timeline to see 

the growth within the country, as well 

as the events that allowed women to 

be where we are today.”

“Even though women are still facing 

discrimination today, from this course 

I have found a perspective that 

appreciates how far women have 

come and all the sacrifices that have 

been made to get me to where I am 

today as a college student.”

Teaching Legal 
History through 
Women and the 
Law Curriculum

Teaching Legal History through Women and the Law Curriculum
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throughout the semester.  In some exercises, students 
are required to listen to the More Perfect podcast and 
to write reflection papers on the podcasts.  One of my 
favorite exercises for students to complete is writing a 
slogan-like bumper sticker for a vehicle that illustrates 
any concept we have gone over in the course.  Students 
love to be creative with this assignment.  Here is a 
shining example created by Courtney Caulk:  

Other great slogans have been:

“Separate Spheres:  It’s What Jefferson Would Want!” 
(Tori Hampton)

“Arabella:  The First Woman in a MansField” 
(Dillon Deckard)

Students also write a brief profile of any person studied 
so far in the semester, not including Ruth Bader 
Ginsburg, and evaluate their impact on the subject of 
Women and the Law.  Students must also use one word 
to describe what they have learned so far and explain 
in a paragraph why they chose that word and how it is 
connected with the subject matter.  I then  
take all of the words and add it to a photograph of  
the Four Supremes. 

Clare Cushman has written a wonderful text titled, 
Supreme Court Decisions and Women’s Rights.  It 
includes a concise case law analysis for students and 
the back stories of many of the people involved in 
changing the standard used by the Supreme Court in 
deciding gender cases.  Supplemental texts used in my 
course include the “Notorious RBG” by Irin Carmon 

and Shana Knizhnik and, “My Own Words” by Ruth 
Bader Ginsburg.  Students spend a lot of time during 
the semester learning about Ruth Bader Ginsburg as 
an attorney with the ACLU’s Women Rights Project in 
the 1970s.  They piece together the important cases 
of that decade that moved the Supreme Court away 
from using a rational basis of review to an intermediate 
scrutiny standard of review in Equal Protection cases.  
These supplemental texts are often very much enjoyed 
by students.  

WHY WOMEN AND THE LAW?

Why should you integrate a Women and the Law 
course into your legal studies curriculum?  This course 
introduces students to the historical and contemporary 
struggles faced by women through the lens of the law.  
Students discuss the intersection of law, government, 
criminology, history, and sociology, among others, and 
the impact these disciplines play in the treatment of 
women in the legal system.  Specific case law is studied 
to examine how federal and state courts ruled in past 
cases with a look toward what might come next.  This 
type of analysis develops crucial case interpretation 
skills as well as policy making skills.
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The literature is limited on the offering of this type 
of course.  When institutions do offer the course it 
is typically as an elective instead of as a core course.  
The value of this course is vast as women could not 
even practice law until 1869.  They did not obtain 
the right to vote until 1920.  Women did not have a 
universal right to jury service until 1975.  If students 
are being introduced to legal concepts, there should 
be a full picture presented to them about the history 
of gender discrimination and how that impacted the 
implementation of these legal concepts.

CONCLUSION

If you are looking for an intersectional course, consider 
adding Women and the Law to your legal studies 
curriculum.  It works very well as an upper level course 
to encourage students to make connections with 
prior courses.  In evaluating the course, this is what 
one student had to say about the importance of the 
course: 

“Nothing could compare to the knowledge that I 
gained from this course….Courses like these are 
so important because they force students to make 
connections between the knowledge one may already 
have on a topic with the knowledge they gain in the 
course.  The beauty of this class is that I get to leave 
feeling informed about ideas and issues that will 
most definitely affect my future or may have already 
affected my past.  There’s something so exciting about 
knowing that it’s the knowledge that I gained from this 
course that may spur me on to do something big and 
ambitious in the years to come.”

By its thorough analysis of the Equal Protection Clause 
and the history of the legal profession, this course 
serves as a source of inspiration for students and 
faculty alike.
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The History of Drug Use in Cultures

In order to understand how the use of religious beliefs is a 
criminal defense, we must examine its origin. Throughout 
history psychoactive drugs have been employed in 
religious ceremonies. These include betel nut, cannabis, 
coca, peyote and mushrooms (Drug Use in Religious 
Ceremonies and Religions Around the World).  Native 
Americans have used peyote for religious and spiritual 
purposes. Rehab Center Bankings states, “(p)eople began 
to use these substances in the 1960s to achieve a more 
spiritually awakened state, but eventually both were used 
for recreation, as well” (Drug Use in Religious Ceremonies 
and Religions Around the World).  Members of a federally-
recognized Indian tribe can use to their defense the use of 
peyote against a criminal charge. According to the article 
Cultural and Religious Defenses to Criminal Charges, “in 
general, there is no general religious or cultural defense 
to criminal conduct. However, some states have enacted 
statutes that allow defendants to raise religious defenses 
to certain criminal charges” (Mince-Didier, Ave).  

 “A handful of states, Arizona, Colorado, New Mexico, 
Nevada, and Idaho, allow people to possess peyote for 
religious purposes” (Mince-Didier, Ave). Oregon is one 

In this article we will cover important 

legal issues as well as offer advice 

and commentary regarding the use of 

religious beliefs as a criminal defense. 

We trust that it will shed light on 

significant issues affecting all Americans 

and be of aid in practice. 

Using religious beliefs as a criminal 

defense is a relevant topic especially 

with the recent legalization regarding 

medical marijuana in some states.  

According to Procon.org, the 

leading source for pros and cons of 

controversial issues, as of April 20, 2017, 

there were 29 legal medical marijuana 

states and DC (29 Legal Medical 

Marijuana States and DC).  Individuals 

with beliefs that drugs including 

cannabis are part of their religious 

ceremonies and practices are expected 

to challenge the Courts when faced with 

drug-related criminal charges. 

Religious 
Beliefs as 
a Criminal 
Defense

AND MELISSA LARREA - Florida Gulf Coast University  

BY DR. ROBERT DIOTALEVI, ESQ - Florida Gulf Coast University

Religious Beliefs as a Criminal Defense
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state that allows as a criminal defense the use of 
peyote for religious purposes. Cannabis, commonly 
known as marijuana, has been used for religious and 
medicinal purposes since ancient times stemming 
from East Asia. According to Mia Touw, author of  
The Religious and Medicinal Uses of Cannabis in 
China, India and Tibet, the earliest trace of cannabis 
use is an Archaeological  find of hemp textile in China 
dating from 4000 BC (Lin & Lin 1974) (Touw, Mia). 
The Chinese knew that if one consumed cannabis 
in excess it would produce hallucinations, and one 
would be able to communicate with spirits. Today, 
cannabis is used for medicinal reasons and mostly 
recreational use; “however, while some courts and 
states have permitted the use of psychedelic drugs 
by small congregations, as a general rule, courts have 
refused to recognize any religious or cultural defense 
in cases involving marijuana or other widely used 
drugs” (Mince-Didier, Ave). 

Case Law

In 2006, the US Supreme Court ruled that, under 
the Federal Religious Freedom Restoration Act of 
1993, members of a New Mexico church could not 
be prohibited from using sacramental ayahuasca, 
a hallucinogenic tea and a controlled substance. 
Gonzales v. O Centro Espirita Beneficente Uniao do 
Vegetal, 546 U.S. 418 (2006). The Religious Freedom 
Restoration Act states that “Government shall not 
substantially burden a person’s free exercise of 
religion,” unless it “is in furtherance of a compelling 
governmental interest” and is the “least restrictive 
means of furthering that compelling governmental 
interest” (Federal Religious Freedom Restoration  
Act Overview).

Gonzalez v. UDV is an important case that shows how 
the Religious Freedom Restoration Act has been used 
to defend religious practices that could potentially 
lead to criminal charges. Hoasca tea is used in religious 
ritual, during which it is ingested for the purposes of 
mental concentration. The tea is the result of boiling 

together two plants originating from the Amazon 
rainforest: a vine, Mariri (Banisteriopsis caapi), and 
the leaves from a small tree, Chacrona (Psychotria 
viridis) (What is Hoasca Tea?). The hoasca used in 
religious ceremonies is prohibited by the Controlled 
Substance Act, but the UDV argued that their religious 
organization was protected by The Religious Freedom 
Restoration Act (Gonzales v. O Centro Espírita 
Beneficente União do Vegetal). Ultimately, the district, 
the Tenth Circuit Court of Appeals and the Supreme 
Court sided with UDV, deciding that, although the drug 
was a substantial risk for the people consuming it, the 
reason was not convincing enough in this case. 

In State v. Adler, 118 P.3d 652 (Haw. 2005) Hawaii 
County Police searched and seized 82 marijuana plants 
and paraphernalia from Jonathan Adler’s residence. 
Adler was a reverend that had religious beliefs for the 
use of marijuana. He instructed his church members 
to smoke marijuana once a year or more. Adler was 
charged with one count of commercial promotion of 
marijuana in the second degree, in violation of HRS 
§ 712-1249.5(1)(c), and one count of prohibited acts 
relating to drug paraphernalia, in violation of HRS § 
329-43.5(a).

The Circuit Court of the Third Circuit adjudicated Adler 
guilty of both charges. The Defendant appealed the 
ruling on the “the question of law as to whether the 
State of Hawaii has a compelling interest in prohibiting 
Defendant’s use and cultivation of cannabis which 
outweighs Defendant’s rights [sic] to freely exercise his 
religion under Article I, Section Four of the Hawaii State 
Constitution, shall be decided at a jury-waived trial 
before this Honorable Court.” The Supreme Court of 
Hawaii affirmed the lower court’s decision stating that 
“[Adler] has failed to prove by even a preponderance 
of the evidence that the Commercial Promotion in the 
Second Degree charge creates a virtual inhibition of 
[Adler’s] religion or the practice of [his] faith. [Adler’s] 
religion requires that at a minimum he use marijuana 
or cannabis once a year. [Adler] has not shown by 
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even a preponderance of the evidence that this use 
requires possession or cultivation of 50 or more 
marijuana plants.” 

Conclusion

Religious beliefs are rights people practice and how 
strongly each individual practices is up to them. 
But one must remain within the parameters of the 
law when doing so. It is indeed a delicate balance. 
The question one should ask is: am I willing to go 
up against the laws to defend my beliefs especially 
if I may face criminal consequences? An individual 
would have to prove to the Court that government 
has burdened his or her exercise of religion. 
The 42 U.S. Code § 2000bb–1 - Free exercise of 
religion protected states that, “a person whose 
religious exercise has been burdened in violation 
of this section may assert that violation as a claim 
or defense in a judicial proceeding and obtain 
appropriate relief against a government. Standing 
to assert a claim or defense under this section 
shall be governed by the general rules of standing 
under article III of the Constitution” (42 U.S. Code § 
2000bb–1 - Free exercise of religion protected). 

The legal issues we have covered will continue 

to be controversial; freedom of religion is one 

of our most important rights and a part of 

every American citizen’s life.  Just how far the 

courts will allow it to be practiced and used as 

a defense regarding the questionable drugs 

remains to be seen.
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Professional Pursuits

Molloy College is pleased to announce that its Legal 
Studies Minor and its Paralegal Studies program have 
each been approved by the American Bar Association 
(ABA). With this prestigious and respected designation, 
Molloy becomes one of four programs on Long Island 
(and 265 programs in the entire country) to have 
satisfied the ABA's rigorous process. Additionally, Molloy 
is the only post-secondary institution on Long Island to 
offer a Legal Studies Minor that, at its completion, also 
grants the student a Certificate in Paralegal Studies.

"We are pleased that the ABA has approved our Legal 
Studies Minor and the Paralegal Studies program," said 
Deniese Kennedy-Kollar, Chair of the Criminal Justice and 
Legal Studies Department at Molloy. "The ABA is the gold 
standard for these programs, and we are delighted to 
have earned this important recognition."

"The Legal Studies Minor is the perfect complement 
to any major," said Judith Mathers Maloney, Director 
of Legal Studies/Paralegal Studies. "It increases our 
students' employability in both legal and non-legal 

fields by virtue of the skills learned, while also providing 
a foundation in law essential for those pursuing law 
school."

Since its establishment in 1878 as the national 
representative of the legal profession, the ABA serves 
the public by defending liberty and promoting justice. 
The ABA established standards for the education of 
paralegals, advancing the highest quality legal education, 
ethical conduct, and legal professionalism.

The U.S. Bureau of Labor Statistics states that the growth 
of the paralegal profession is much faster than average 
through 2026. Paralegals work under the supervision 
and direction of an attorney and may not give legal 
advice or otherwise engage in the practice of law. While 
paralegals work in law firms, they also work in real estate 
business, government, healthcare, immigration, and 
many other areas.

For further information on the ABA-approved legal education at Molloy 
College, please contact Judith Mathers Maloney, Esq., Director of Legal 
Studies/Paralegal Studies at jmaloney@molloy.edu or 516-323-3812.

Kristine Condon, Kankakee 
Community College, is the winner 
of 2017 Athena Leadership 
Award. Inspired by the goddess 
of Greek mythology known for 
her strength, courage, wisdom 
and enlightenment, the ATHENA 
Leadership Award is presented to 

an individual who is honored for professional excellence, 
community service and for actively assisting women 
in their attainment of professional excellence and 
leadership skills. The Award is unique in both scope-
--local, national and international---and the ATHENA 
mission upon which it is based. Athena recipients 

are honored for attaining professional excellence, 
community service and for actively assisting women 
in their achievement of professional excellence and 
leadership skills. Athena awards are given internationally, 
and more than 7,000 have been awarded since 1985. 
Condon is the 27th recipient in Kankakee County since 
the award first was given here in 1987. "I'm humbled, 
speechless, flattered and so grateful," she said in her 
acceptance remarks. "KCC is the community's college. It's 
an honor to develop students to be valuable contributors 
in our community, to raise their children here and have 
meaningful careers here. It's been the honor of my life to 
do that."

Professional Pursuits
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All nominations and candidate forms are due no later than August 1, 
2019. Before nominating someone, please be sure they are from an 
Institutional Member-school and agree to run. Self-recommendations 
are also welcome!

Complete the nomination form online at https://aafpe.memberclicks.
net/index.php?option=com_mcform&view=ngforms&id=2018727. 
Upon completion of the nomination form, you will receive a 
confirmation email with a link to the candidate information form. 
Please forward to the nominee or, if self-nominating, also complete 
the candidate information form. The information you share on the 
candidate information form will be distributed to the membership 
so that they will know why you are seeking this position, what 
qualifications make you a good candidate and your vision for AAfPE.
  
Selection Timetable: 

August 1: Deadline to receive completed nomination and 

candidate information forms 

September: Election slate distributed to AAfPE membership 

October 15: Individual proxies due 

November 8: Elections (38th National Conference in Detroit, 

Michigan) 

Regardless of how long you have been a part of AAfPE or involved  
in paralegal education, please consider running for a position  
on the board. Here is your opportunity to not only to help lead 
AAfPE, but to contribute and be part of important decision-making 
processes that impact paralegal and legal studies education and the 
profession as a whole.

The AAfPE Board of Directors 

is seeking nominations for the 

following open position(s):

President-Elect 

Call For Nominations!

Call for Nominations
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